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New proposed regulations for 
stock buyback excise tax limits 
funding rule and provides other 
changes to existing IRS guidance  
 

On April 9, 2024, the U.S. Treasury Department (“Treasury”) issued two sets of proposed regulations under section 4501[1] 
of the Internal Revenue Code of 1986, as amended (the “Code,” and such proposed rules, the “Proposed Regulations).[2] 
The Proposed Regulations provide for (i) key revisions to existing Internal Revenue Service (“IRS”) guidance, as provided 
in Notice 2023-2 (the “Notice”),[3] concerning the excise tax on buybacks of stock of publicly traded domestic 
corporations and certain publicly traded foreign corporations (the “Excise Tax”), and (ii) new compliance rules for the filing 
and payment of the Excise Tax. 

The Proposed Regulations are relevant not only to U.S. publicly traded corporations but also to foreign publicly traded 
corporations whose stock is purchased by an “applicable specified affiliate” (defined below) or whose repurchases of 
their own stock are funded, or deemed to be funded, by such an affiliate. In addition to typical stock buybacks, the 
Proposed Regulations may also apply the Excise Tax to other types of transactions, including certain reorganization 
transactions.  

The noteworthy proposed rules and changes from the Notice can be summarized as followed: 

 The expansion of the Funding Rule (defined below), as previously set forth in the Notice, to expressly reference 
indirect fundings, thus greatly increasing the number of routine intercompany transactions that may count as 
fundings for purposes of that rule. 

 The replacement of the Per Se Funding Rule (defined below) provided under the Notice with a rebuttable 
presumption that a funding occurred pursuant to a plan to avoid the Excise Tax, but only where an applicable 
specified affiliate of an applicable foreign corporation funds certain lower-tier entities that conduct a repurchase of 
the applicable foreign corporation’s stock. 

 Stock issued to specified affiliates is disregarded for purposes of the Netting Rule (defined below) until such affiliate 
disposes of the stock and certain other requirements are met. 

 When stock is issued by both the acquiring and target corporations as part of a reorganization, generally only one of 
the corporations can claim a benefit under the Netting Rule. 

 Distributions of certain “non-qualifying property” in exchange for stock pursuant to a spin-off or split-ups are 
generally subject to the Excise Tax. 

 No special rules or exceptions are applicable to SPACs, and as such (i) the Excise Tax is anticipated to apply to 
repurchases by SPACs, and (ii) the Excise Tax will not apply to repurchases by a SPAC that occur in connection with 
a complete liquidation of a SPAC (even where not all shareholders of the SPAC receive property from the SPAC in 
connection with its liquidation). 
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 The first required Excise Tax filings and payment obligations will generally begin in the first full calendar quarter after 
the publication of final regulations. 

 The addition of a constructive specified affiliate acquisition rule. 

Taxpayers that are publicly traded corporations, both foreign and domestic, should carefully review the Proposed 
Regulations and assess any potential liability they may have under the Excise Tax. Although the Proposed Regulations 
are not yet in force, they can generally be relied upon for transactions occurring, and tax years ending, prior to the 
publication of final regulations. Moreover, if promulgated as temporary or final regulations in their current form, they 
generally would have retroactive effect to taxable periods ending after December 27, 2022, the date the Notice was 
issued to the public.[4] Taxpayers may also consider submitting comments on the Proposed Regulations, which are due 
by June 11, 2024 with respect to the general application rules of the Excise Tax.[5] 

General explanation of the excise tax 

Section 4501[6] generally imposes on publicly traded domestic corporations (referred to in the Proposed Regulations and 
the remainder of this discussion as “covered corporations”[7]) an excise tax equal to 1% of the fair market value of any 
stock of the covered corporation that is (i) “repurchased”[8] by the covered corporation after December 31, 2022 or (ii) 
purchased by a “specified affiliate”[9] of the covered corporation (other than a foreign corporation or a foreign partnership 
(unless such partnership has a domestic entity as a direct or indirect partner)) after December 31, 2022 (other than a 
purchase from the covered corporation or a specified affiliate of the covered corporation).[10] During any taxable year, the 
fair market value of the stock of the covered corporation treated as repurchased by such covered corporation (or 
purchased by a specified affiliate of the covered corporation) is reduced by the fair market value of any stock issued by 
the covered corporation during the taxable year, including stock issued or provided to employees of such covered 
corporation or a specified affiliate of such covered corporation (such rule, the “Netting Rule”).[11] 

While the Excise Tax generally only applies to stock repurchases by publicly traded domestic corporations, it may also 
apply to foreign corporations in two circumstances. First, the Excise Tax applies where (i) a “covered surrogate foreign 
corporation”[12] repurchases its own stock or (ii) a specified affiliate of the covered surrogate foreign corporation 
purchases the stock of the covered surrogate foreign corporation.[13] Second, the Excise Tax applies where the stock of 
an “applicable foreign corporation”[14] is purchased by a specified affiliate of the applicable foreign corporation that is (i) a 
domestic corporation; (ii) a domestic partnership; or (iii) a foreign partnership with at least one domestic entity as a direct 
or indirect partner.[15] However, the Funding Rule (as defined below) expands the scope of the Excise Tax to repurchases, 
or purchases, of stock of applicable foreign corporations. 

The Proposed Regulations augment and clarify these rules in significant ways, including some that deviate from the 
Notice. Among the significant changes are alterations to the Funding Rule (as defined below), the Netting Rule, and how 
the Excise Tax interacts with otherwise tax-free reorganizations. These are discussed in more detail below.  

Changes to the funding rule 

As previously mentioned, the Excise Tax may apply to foreign publicly traded corporations whose stock is purchased by 
an “applicable specified affiliate”[16] or whose repurchases of their own stock are funded, or deemed to be funded, by such 
an affiliate. Following the approach taken by Treasury in the Notice, the Proposed Regulations significantly extend the 
circumstances in which the Excise Tax may apply to such corporations compared to the statutory text.  
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The general funding rule 

The Proposed Regulations apply the Excise Tax to a repurchase of the stock of an applicable foreign corporation, or the 
purchase of the stock of an applicable foreign corporation by one of its specified affiliates that is not an applicable 
specified affiliate (i.e., an affiliate that is a foreign corporation or a foreign partnership without one or more U.S. entities as 
direct or indirect partners owning, in the aggregate, 5% or more of its capital and profits interests), where (i) the 
repurchase or purchase is funded “by any means,” directly or indirectly, by an applicable specified affiliate, including 
through distributions, debt, and capital contributions, and (ii) such funding is undertaken for “a principal purpose” of 
avoiding the Excise Tax (the “Funding Rule,” and such funding, a “covered funding”).[17] Notably, the Proposed Regulations 
provide that there is a principal purpose of avoiding the Excise Tax where a principal purpose of the covered funding is 
to fund, directly or indirectly, a covered purchase.[18] The Proposed Regulations also provide that whether a covered 
funding is subject to the Funding Rule is to be determined based on all the facts and circumstances, regardless of whether 
the funding occurs before or after a covered purchase.[19] When the Funding Rule applies, the Excise Tax will apply to the 
applicable specified affiliate in the same manner as if the applicable specified affiliate repurchased the stock of the 
applicable foreign corporation, but the fair market value of the stock treated as acquired by the applicable specified 
affiliate is capped at the funding provided by the applicable specified affiliate.[20] 

Significantly, the Funding Rule contained in the Notice did not expressly provide that the Funding Rule applied to indirect 
fundings.[21] While the Notice’s reference to funding “by any means” could have been read to apply to indirect fundings, 
by expressly providing that fundings can be indirect, the Proposed Regulations confirm the more expansive reading of 
the term funding “by any means.” Combined with the lack of an exception for ordinary course transactions, routine 
intercompany transactions can be treated as fundings if other requirements discussed below are satisfied. For example, 
if an applicable specified affiliate purchases inventory from a foreign affiliate that also makes an unrelated loan to the 
applicable foreign corporation, then that loan may ultimately be treated as funding “by any means” the repurchase by the 
applicable foreign corporation. This broader reading of what constitutes a funding may also pick up certain customary 
transactions conducted by banks, including transactions done for regulatory purposes. While this change makes the 
Proposed Regulations more explicit regarding the breadth of intercompany transactions that constitute a funding for 
purposes of the Funding Rule, by replacing the Per Se Funding Rule set forth in the Notice by the Rebuttable Presumption 
Rule (as defined below), the Proposed Regulations would significantly limit the application of the Funding Rule proposed 
by the Notice.  

Because the determination as to whether a funding is undertaken for “a principal purpose” of avoiding the Excise Tax 
depends on the specific facts and circumstances of each case,[22] taxpayers should be able to factually demonstrate that 
a funding by an “applicable specified affiliate” did not fund a covered purchase or otherwise have a principal purpose of 
avoiding the excise tax (i.e., that the funding does not qualify as a covered funding). In this regard, taxpayers should be 
prepared to establish that a transaction was not conducted with a principal purpose of avoiding the Excise Tax by: (i) 
demonstrating that the transaction was entered into for bona fide business purposes or was entered into in the ordinary 
course of the taxpayer’s trade or business (for example, by establishing that the taxpayer regularly engaged in the same 
or similar transactions with the applicable foreign corporation, or any of its foreign specified affiliates, prior to the 
enactment of the Excise Tax and the magnitude of such transactions has not increased following such enactment); (ii) 
documenting such bona fide business purpose for the transaction (for example, documenting that the transaction is (A) 
needed to obtain financing for expansion projects, R&D activities, capital investments, or other operational needs, (B) 
consistent with market practice for companies in the particular industry or (C) required by regulatory requirements); (iii) 
documenting that the transaction and repurchase involved different amounts and were separated by a meaningful 
amount of time; and (iv) documenting that the applicable foreign corporation or its purchasing specified affiliate, as the 
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case may be, had sufficient excess cash[23] to fund the repurchase absent the funding being tested (taking into account 
cash that is received as a result of non-covered funding transactions with its affiliates).  

Allocation of fundings 

The Proposed Regulations clarify how to allocate “covered fundings” (i.e., fundings made by an applicable specified 
affiliate with a principal purpose of avoiding the Excise Tax) subject to the Funding Rule to “covered purchases.”[24] 

According to the Proposed Regulations, (i) the allocable amount of a covered purchase is treated as made first from 
covered fundings (i.e., a covered purchase is treated as funded by the covered funding before fundings received from 
other sources),[25] (ii) if only one covered funding exists, it is applied to the covered purchase up to the amount of the 
funding,[26] and (iii) in scenarios with multiple covered fundings or covered purchases, the allocations are based on the 
order of occurrence (using a first in, first out approach) or on a pro rata basis if events occur simultaneously.[27] 

These allocation rules necessitate careful record keeping of “covered fundings” and “covered repurchases,” which 
emphasizes the need to identify which fundings are covered by the Funding Rule. 

Rebuttable presumption rule  

Unlike the Proposed Regulations, the Notice contained a “per se” funding rule that deems the principal purpose described 
in the Funding Rule to exist where: (i) the applicable specified affiliate funds by any means, other than through 
distributions, the applicable foreign corporation or its foreign specified affiliate and (ii) within two years of such funding, 
the applicable foreign corporation or its foreign specified affiliate repurchases or purchases the stock of the applicable 
foreign corporation (the “Per Se Funding Rule”).[28] The language of the Per Se Funding Rule raises significant interpretive 
questions, and it has the potential to significantly expand the number of repurchases conducted by applicable foreign 
corporations that give rise to an Excise Tax liability.  

In response to comments about the breadth of transactions covered by the Per Se Funding Rule, Treasury replaced the 
Per Se Funding Rule with a rebuttable presumption that the funding is undertaken for “a principal purpose” of avoiding 
the Excise Tax[29] in the limited circumstance where (i) the applicable specified affiliate funds by any means, directly or 
indirectly, a “downstream relevant entity,”[30] and (ii) the funding occurs within two years of a covered purchase by or on 
behalf of the downstream relevant entity (the “Rebuttable Presumption Rule”).[31] In this respect, while the Per Se Funding 
Rule under the Notice expressly excluded distributions from its scope, the Proposed Regulations do not contain any 
exceptions for distributions, which may qualify as indirect “fundings” under the Rebuttable Presumption Rule of the 
Proposed Regulations.[32] 

According to Treasury, as explained in the preamble to the Proposed Regulations, the Rebuttable Presumption Rule is 
meant to apply to “fundings of, and covered purchases by or on behalf of, relevant entities in which one or more applicable 
specified affiliates have a material direct or indirect ownership interest.”[33] The Rebuttable Presumption Rule seems 
designed to address scenarios where a U.S. corporation finances a foreign parent’s stock repurchase by transferring 
funds to subsidiary foreign entities. Under the Proposed Regulations, this presumption may be rebutted only if facts and 
circumstances clearly establish that there was not a principal purpose of avoiding the Excise Tax.[34] 

However, under the Proposed Regulations, the Per Se Funding Rule would still apply to fundings that occur on or after 
December 27, 2022 if the repurchase occurs after December 31, 2022, and on or before April 12, 2024 (i.e., the date of 
publication of the Proposed Regulations).[35] Therefore, applicable foreign corporations should carefully examine their 
repurchases conducted within that time frame to identify if the Per Se Funding Rule applies to them. Alternatively, the 
Proposed Regulations allow taxpayers to apply the rules of the Proposed Regulations to such repurchases, including the 
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Rebuttable Presumption Rule (in lieu of the Per Se Funding Rule), subject to complying with certain consistency 
requirements.[36] 

Changes to the netting rule 

The guidance provided in the Notice regarding the Netting Rule was largely adopted by the Proposed Regulations.[37] 
However, the Proposed Regulations contain significantly more guidance and specify a narrower scope of what can be 
considered an issuance for purposes of the Netting Rule. 

Stock issued to specified affiliates 

As previously discussed, the Netting Rule provides that the amount taken into account under section 4501 with respect 
to any stock repurchased by a covered corporation is reduced by the fair market value of any stock issued by the covered 
corporation during the taxable year.  

The Proposed Regulations now limit a covered corporation’s ability to offset repurchases with stock it issues to its 
specified affiliates.[38] Under the Proposed Regulations, stock issued by a covered corporation (i) to a specified affiliate of 
the covered corporation or (ii) in connection with the performance of services by an employee or other service provider 
for a specified affiliate is disregarded for purposes of the Netting Rule.[39] However, stock issued by a covered corporation 
to its specified affiliate would be treated as issued for purposes of the Netting Rule where: (i) the specified affiliate 
subsequently transfers such stock, not in connection with the performance of services provided to the specified affiliate, 
to a person that is not a specified affiliate of the covered corporation in the same taxable year that the covered 
corporation issued the stock to the specified affiliate;[40] or (ii) the stock of the covered corporation is subsequently 
transferred by the specified affiliate to an employee of the specified affiliate in connection with the provision of services 
for the specified affiliate by such employee.[41] 

Thus, covered corporations and applicable foreign corporations planning to issue stock to specified affiliates should 
consider (i) if and when the specified affiliate will transfer such stock; (ii) whether this subsequent transfer is connected 
to the performance of services; and (iii) the recipients to whom the stock will be transferred. It may, in some instances, be 
desirable to have the specified affiliate transfer the issued stock to an unrelated party or an employee of the specified 
affiliate in the same taxable year as the issuance. 

Stock issued in reorganizations 

To prevent double benefits from the Netting Rule, the Proposed Regulations, consistent with the Notice, provide that 
stock that is: (i) issued in a reorganization pursuant to section 368(a) or (ii) distributed under section 355 is disregarded 
for purposes of the Netting Rule if (A) the stock is “qualifying property” (i.e., property permitted to be received under 
sections 354 or 355 without the recognition of gain or loss) (“Qualifying Property”); (B) the stock is used by a covered 
corporation to repurchase its stock in a transaction qualifying as a reorganization under section 368(a) or a split-off under 
section 355 (regardless of whether the split-off is part of a “D” reorganization); and (C) that repurchase is not subject to 
the Excise Tax because it is a Qualifying Property repurchase.[42] This rule is meant to prevent both the acquiring 
corporation and the target corporation in a reorganization or split-off from reducing their Excise Tax base for issuances 
that occur pursuant to the reorganization or split-off.[43] 

Covered corporations and applicable foreign corporations should take this limitation into account when undertaking an 
acquisitive reorganization with a party that can also benefit from the Netting Rule. It may be prudent to preemptively 
negotiate which party to the reorganization will obtain the benefit. 
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Reorganizations 

The Proposed Regulations provide important clarification on the applicability of the Excise Tax to repurchases that occur 
pursuant to reorganizations. Some of these provisions in the Proposed Regulations are consistent with the Notice, while 
others deviate from it. 

In response to comments, Treasury and the IRS clarified that all acquisitive reorganizations,[44] except for “B” 
reorganizations (i.e., most pure stock-for-stock acquisitions),[45] are economically similar to a redemption by the target 
corporation and, thus, fall within the ambit of the Excise Tax.[46] However, most stock repurchases in a typical 
reorganization will fall under the “reorganization exception” and thus not be subject to the Excise Tax. Under the 
“reorganization exception” the fair market value of stock of a target covered corporation that it repurchases in connection 
with an acquisitive reorganization pursuant to the plan of reorganization, an “E” reorganization (i.e., a recapitalization), an 
“F” reorganization (i.e., a mere change in form or jurisdiction) or in a split-off transaction is treated as a reduction for 
purposes of computing the covered corporation’s Excise Tax to the extent that the repurchase is for Qualifying 
Property.[47] 

Further, under the Proposed Regulations, spin-offs and split-ups are generally not subject to the Excise Tax.[48] However, 
a distribution of non-Qualifying Property in exchange for stock of the distributing corporation in a spin-off or split-up 
would be a repurchase, and as such, subject to the Excise Tax.[49] 

Section 83(b) elections 

Under the Proposed Regulations, the application of the Excise Tax and the Netting Rule to stock that is issued to, or 
forfeited by, an employee of the covered corporation that is not substantially vested within the meaning of section 1.83-
3(b) of the Treasury regulations depends on whether or not an election under section 83(b) was made with respect to 
such stock by the recipient employee.[50] If an election under section 83(b) is made with respect to such stock, such stock 
is treated as outstanding when issued for purposes of the Netting Rule (based on the fair market value of such stock at 
the time of issuance), and if such stock is subsequently forfeited, the forfeiture is treated as a repurchase to which the 
Excise Tax applies (based on the fair market value of such stock at the time of the forfeiture).[51] On the other hand, if a 
section 83(b) election is not made with respect to such stock, such stock is not taken into account for purposes of the 
Netting Rule until the time that it vests (based on the fair market value of the stock at the time of vesting),[52] and any 
forfeiture of unvested stock for which a section 83(b) election is not made would not constitute a repurchase to which 
the Excise Tax applies. 

SPACs 

Based on a plain reading of section 4501 and the Notice, U.S. special acquisition corporations (“SPACs”) may be subject 
to the Excise Tax when they redeem shares pursuant to a business combination or as part of extending the SPAC’s 
lifespan to locate a suitable target. Several commentators requested special rules and exceptions for non-liquidating 
redemptions by SPACs, but Treasury expressly declined to provide any in the Proposed Regulations.[53] As such, under 
the Proposed Regulations, the Excise Tax would be expected to fully apply to SPACs, making non-liquidating 
redemptions by SPACs likely subject to the Excise Tax.  

Furthermore, Treasury rejected certain recommendations requesting special rules for SPACs that, in the de-SPAC 
process, are not the acquiring corporation and, as such, do not issue any stock in the transaction. For example, some 
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comments suggested that, in such de-SPAC transactions, the SPAC should be allowed to offset its repurchases against 
issuances by the post-combination entity by treating the post-combination entity as a successor to the SPAC. By 
rejecting this and other comments regarding the application of the Netting Rule to SPACs that do not issue stock in the 
de-SPAC process, Treasury confirmed that such SPACs would not be expected to reduce their Excise Tax base under 
the Netting Rule.[54] SPACs and their advisors should consider this when determining the most appropriate structure for 
de-SPAC transactions when feasible. 

Additionally, Treasury confirmed that an entity changing its status as a domestic or foreign corporation via an inbound or 
outbound reorganization under an “F” reorganization does not become a domestic or foreign corporation for purposes 
of the Excise Tax until the day after the reorganization.[55] Since SPACs frequently redomicile as part of the de-SPAC 
process, this clarification should be taken into account when timing the redemptions that occur during de-SPACs that 
involve a redomiciliation when feasible. Ideally, for Excise Tax purposes, redemptions should occur before an inbound 
change in domicile and after an outbound change in domicile. However, other structuring and tax considerations may 
conflict with this timing preference. 

Finally, prior to the Proposed Regulations, some commentators expressed concern that the exception under the Notice 
for distributions in complete liquidation of a corporation would not be applicable to liquidations of SPACs if certain SPAC 
shareholders (generally, SPAC sponsors that waived the rights to receive liquidating distributions with respect to their 
SPAC shares) did not receive property in the liquidation with respect to their shares of the SPAC.[56] However, the 
Proposed Regulations clarify that the complete liquidation exception will apply to any distributions that are made 
pursuant to the plan of liquidation reported on an original (but not amended or supplemented) IRS Form 966.[57] 

Other notable provisions of the Proposed Regulations 

Additionally, the Proposed Regulations would provide significantly more guidance than the Notice with respect to certain 
relevant issues, and there are many other notable changes promoted by the Proposed Regulations that are not discussed 
above. Additional key guidance includes the following: 

 The Proposed Regulations added a new constructive specified affiliate acquisition rule that was not contained in 
the Notice. The constructive specified affiliate acquisition rule treats the covered corporation as repurchasing its 
stock for purposes of the Excise Tax where: (i) a corporation or partnership becomes a specified affiliate of the 
covered corporation; (ii) at the time that the corporation or partnership becomes a specified affiliate of the 
covered corporation, the corporation or partnership owns shares of the covered corporation and such shares of 
the covered corporation represent more than 1% of the fair market value of such corporation or partnership at 
the time of the acquisition; and (iii) the corporation or partnership acquired such shares after December 31, 
2022.[58] This rule is a per se rule that applies to any stock acquired after December 31, 2022 (subject to the 1% 
threshold described above), and is therefore not limited to acquisitions of stock of the covered corporation that 
are completed by the target corporation or partnership either in anticipation of becoming a specified affiliate or 
made within a certain period of time prior to the target corporation or partnership becoming a specified affiliate.[59] 
To the extent that the constructive specified affiliate acquisition rule applies, the covered corporation is treated 
as having made the repurchase on the date on which the corporation or partnership becomes a specified affiliate 
of the covered corporation.[60] As part of their tax due diligence in connection with acquisitions, covered 
corporations (or specified affiliates thereof) acquiring majority interests in target corporations or partnerships will 
want to confirm that the constructive specified affiliate acquisition rule will not result in any constructive 
repurchases of stock of the covered corporation that are subject to the Excise Tax. 
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 Consistent with the Notice, the Proposed Regulations provide that the following transactions are not treated as 
repurchases for purposes of the Excise Tax: (i) deemed distributions in redemption of the acquiring corporation’s 
stock in “brother-sister” acquisitions under section 304(a)(1);[61] and (ii) payments of cash in lieu of fractional 
shares of the covered corporation’s stock in certain transactions.[62] 

 Also consistent with the Notice, the Proposed Regulations provide an exclusive list of transactions that are 
deemed to be economically similar to section 317(b) redemptions and, as such, are subject to the Excise Tax. 
These transactions are the following: (i) acquisitive reorganizations in which the target corporation is the covered 
corporation and its shareholders exchange the covered corporation’s stock pursuant to the plan of 
reorganization;[63] (ii) “E” or “F” reorganizations (i.e., a recapitalization or a mere change in form or jurisdiction, 
respectively) in which the covered corporation is the recapitalizing or transferor corporation, respectively, and its 
shareholders exchange their covered corporation stock pursuant to the plan of reorganization;[64] (iii) split-off 
transactions in which the distributing corporation is the covered corporation;[65] (iv) distributions to minority 
shareholders in the context of a complete liquidation of the covered corporation subject to both sections 331 and 
332(a) (i.e., distributions that are taxable to minority shareholders and non-taxable to the 80% shareholder);[66] 
and (v) certain forfeitures and claw-backs of stock.[67] 

 Also relevant, the Proposed Regulations, following the approach of the Notice, contain a non-exclusive list of 
transactions that are not treated as repurchases by a covered corporation and, as such, are not subject to the 
Excise Tax. Such list includes (i) distributions in complete liquidation of the covered corporation to which section 
331 or 332(a) (but not both) applies;[68] (ii) distributions of stock by the covered corporation under section 355 
that are not split-offs;[69] (iii) non-redemptive distributions by a covered corporation subject to section 301(c)(2) 
or (3) (i.e., distributions that are treated as a return of basis or distributions in excess of basis and, thus, treated as 
gain from the sale or exchange of stock, respectively);[70] and (iv) net cash settlements of an option contract or 
other derivative financial instrument with respect to stock of a covered corporation.[71] Notably, transactions (iii) 
and (iv) above were not included in the Notice and, thus, the Proposed Regulations provide more clarity regarding 
the treatment of such transactions as not being repurchases for purposes of the Excise Tax.  

 Consistent with the Notice, the Excise Tax would apply to preferred stock in the same manner as to common 
stock; however, under the Proposed Regulations, a new exception to the definition of “stock” was added for 
“additional tier 1 preferred stock” (i.e., preferred stock that qualifies as additional tier 1 capital for purposes of 
regulatory requirements for regulated financial institutions and does not qualify as common equity tier 1 capital is 
not subject to the Excise Tax).[72] Thus, repurchases of additional tier 1 preferred stock are not subject to the 
Excise Tax.[73] 

 Convertible debt instruments are not subject to the Excise Tax, and their character as debt, consistent with 
general tax principles, is determined at time of issuance.[74] 

 Options and other instruments not treated as stock at time of issuance are not subject to the Excise Tax on 
repurchase.[75] 

 Consistent with the Notice and section 4501(e)(4), certain repurchases by a dealer in securities in the ordinary 
course of the dealer’s business are excepted from the Excise Tax.[76] 

 No transition relief will be provided for transactions entered into pursuant to a binding commitment prior to the 
enactment date of section 4501 (i.e., August 16, 2022).[77] 

 The statutory de minimis exception for the Excise Tax was included in the Proposed Regulations, which provides 
that a covered corporation is not subject to the Excise Tax with respect to a taxable year if the aggregate fair 
market value of the stock repurchased by the covered corporation during that taxable year does not exceed 
$1,000,000.[78] Furthermore, the Proposed Regulations clarify that this determination is made before applying 
any reductions to the Excise Tax base pursuant to the Netting Rule or statutory exceptions.[79] 
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 The Proposed Regulations maintain the Notice’s approach to the statutory dividend exception and provide a 
rebuttable presumption that a repurchase to which section 302 or 356(a) applies is subject to section 302(a) or 
356(a)(1), respectively, and is therefore ineligible for the exception.[80] 

Except for the provisions addressing “fundings” by an applicable specified affiliate (including the Rebuttable Presumption 
Rule), the Proposed Regulations generally apply to: (i) repurchases of stock of a covered corporation occurring after 
December 31, 2022, and during taxable years ending after December 31, 2022, and (ii) issuances and provisions of stock 
of a covered corporation occurring during taxable years ending after December 31, 2022.[81] However, certain rules in 
those sections that were not described in the Notice would apply to repurchases, issuances or provisions of stock of 
covered corporations occurring after April 12, 2024 (i.e., the date of publication of the Proposed Regulations), and during 
taxable years ending after April 12, 2024.[82] With respect to the provisions addressing “fundings” by an applicable 
specified affiliate (including the Rebuttable Presumption Rule), they generally apply to transactions occurring after April 
12, 2024, although, as previously discussed, taxpayers are allowed to apply such proposed rules to transactions 
occurring after December 31, 2022, subject to complying with certain consistency requirements.[83] 

Consistent with Announcement 2023-18,[84] the Proposed Regulations provide that filing and payment obligations will 
generally begin in the first full calendar quarter after the publication of regulations finalizing the Proposed Regulations. At 
such time, taxpayers will need to file and pay the Excise Tax with the IRS Form 720 (Quarterly Federal Excise Tax Return), 
with an attached IRS Form 7208 (Excise Tax on Repurchase of Corporate Stock), where the excise tax is calculated.[85] 
This filing obligation exists whenever a covered corporation, or an entity treated as a covered corporation, makes a 
repurchase or is treated as making a repurchase, regardless of whether such return shows any Excise Tax liability.[86] 

[1]  Unless otherwise indicated, all “section” references contained herein are to sections of the Code. 

[2]  Excise Tax on Repurchase of Corporate Stock, 89 Fed. Reg. 25,980 (April 9, 2024); Excise Tax on Repurchase of Corporate Stock- Procedure 

and Administration 89 Fed. Reg. 25,829 (April 9, 2024). 

[3]  2023-3 I.R.B. 374 (Dec. 27, 2022). 

[4]  See Section 7805(b)(1)(C). 

[5]  Comments on the compliance rules for the filing and payment of the Excise Tax were due by May 13, 2024. 

[6]  Section 4501 was enacted on August 16, 2022, as part of the Inflation Reduction Act of 2022 (P.L. 117-169). 

[7]  A “covered corporation” is any domestic corporation the stock of which is traded on an established securities market (within the meaning of 

section 7704(b)(1)). Section 4501(b). An established securities market for this purpose is (i) a national securities exchange registered under section 6 

of the Securities Exchange Act of 1934; (ii) a national securities exchange that is exempted from registration under section 6 of the Securities 

Exchange Act of 1934 due to its limited volume of transactions; (iii) a foreign securities exchange that, under the law of the jurisdiction where it is 

organized, satisfies regulatory requirements that are analogous to the regulatory requirements under the Securities Exchange Act of 1934; (iv) a 

regional or local exchange; or (v) an interdealer quotation system that regularly disseminates firm buy or sell quotations by identified brokers or 

dealers by electronic means or otherwise. Treas. Reg. § 1.7704-1(b). It is important to note that the Excise Tax will apply to buybacks of a class of non-

traded stock if another class of stock is traded on an established securities market. 

[8]  For this purpose, stock is generally treated as having been “repurchased” if it is redeemed or is purchased in any transaction that is determined to 

be economically similar to a redemption. Section 4501(c). 

However, section 4501(e) provides that certain repurchases are not subject to the Excise Tax, including: (i) repurchases occurring as part of a 

reorganization pursuant to section 368(a) and in which no gain or loss is recognized by the shareholder; (ii) transactions in which the repurchased 

stock is contributed to an employer-sponsored retirement plan, employee stock ownership plan or stock option plan; (iii) de minimis repurchases (i.e., 

where the total value of repurchased stock in the taxable year is less than $1,000,000); (iv) under regulations, repurchases by a dealer in securities in 

the ordinary course of business; (v) repurchases by a regulated investment company; and (vi) repurchases that are treated as dividends. Section 

4501(e). 
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[9]  Section 4501(c)(2)(A). A “specified affiliate” of a corporation is (i) any corporation, more than 50% of the stock of which is owned (by vote or value), 

directly or indirectly, by such corporation and (ii) any partnership, more than 50% of the capital interests or profits interests of which are held, directly 

or indirectly, by such corporation. Section 4501(c)(2)(B). 

[10]  Section 4501(a). 

[11]  Section 4501(c)(3). 

[12]  A “covered surrogate foreign corporation” is defined as a corporation that is a “surrogate foreign corporation” (as defined in section 

7874(a)(2)(B), but by substituting “September 20, 2021” for “March 4, 2003” each place it appears, and whose stock is traded on an established 

securities market (as discussed in more detail in footnote 7, above)). Section 4501(d)(3). 

However, a foreign corporation is only a covered surrogate foreign corporation for the period described in section 7874(d)(1) (i.e., the 10-year period 

beginning on the first date that the properties are acquired as part of the acquisition described in clause (i) of the immediately succeeding paragraph). 

Section 7874(a)(2)(B) defines a “surrogate foreign corporation” as: (i) a foreign corporation that completes the direct or indirect acquisition of 

substantially all of the assets held by a domestic corporation or substantially all of the properties constituting a trade or business of a domestic 

partnership, in each case, after March 4, 2003; (ii) following the acquisition described in clause (i), at least 60% of the stock (by vote or value) of such 

foreign corporation is held by former shareholders of the domestic corporation or domestic partnership by reason of owning equity in the domestic 

corporation or domestic partnership; and (iii) following the acquisition described in clause (i), the expanded affiliated group which includes such 

foreign corporation does not have substantial business activities in the foreign country in which such foreign corporation is organized when 

compared to the total business activities of the entire expanded affiliated group. 

[13]  Section 4501(d)(2) (treating any such repurchase or purchase as a repurchase of stock of a covered corporation). 

[14]  An “applicable foreign corporation” is defined as any foreign corporation, the stock of which is traded on an established securities market within 

the meaning of section 7704(b)(1). Section 4501(d)(3). An established securities market has the same meaning as described in footnote 6, above. 

[15]  Section 4501(d)(1). 

[16]  An “applicable specified affiliate” is defined as a “specified affiliate of an applicable foreign corporation, other than a foreign corporation or a 

foreign partnership (unless the partnership has a domestic entity as a direct or indirect partner, as determined under paragraph (h) of this section).” 

Prop. Treas. Reg. § 58.4501-7(b)(2)(iv). Thus, an “applicable specified affiliate” generally includes a U.S. subsidiary or U.S. partnership, more than 50% 

of the stock, or the capital or profits interests, of which is owned, directly or indirectly, by the applicable foreign corporation. It may also include a 

foreign partnership, more than 50% of the capital or profits interests of which is owned, directly or indirectly, by the applicable foreign corporation if 

such partnership has one or more U.S. entities as direct or indirect partners having, in the aggregate, 5% or more of the capital and profits interests in 

the foreign partnership. See Prop. Treas. Reg. § 58.4501-7(h)(5). 

[17]  Prop. Treas. Reg. § 58.4501-7(e)(1). A similar general rule was provided in the Notice. Notice at § 3.05(2)(a)(ii)(A). It is worth noting that, where the 

Funding Rule applies, the Netting Rule only applies to the extent that the applicable specified affiliate has issued its own stock or provided its own 

stock to employees, which would greatly limit the effect of the Netting Rule by not accounting for issuances of the applicable foreign corporation’s 

own stock. Section 4501(d)(1)(C). 

[18]  Prop. Treas. Reg. § 58.4501-7(e)(1). 

[19]  Id. In the funding rule set forth in the Treasury regulations promulgated under section 385, the determination as to whether an instrument was 

issued with a “principal purpose” for funding a covered transaction is also based on all facts and circumstances. See Treas. Reg. § 1.385-3(b)(iv) 

(providing that whether an instrument is “issued with a principal purpose of funding [a covered distribution or acquisition] is determined based on all 

the facts and circumstances.”) Other sections of the Treasury regulations provide that a taxpayer may be viewed as acting with “a principal purpose” 

even though such purpose is outweighed by other purposes. See, e.g., Treas. Reg. § 1.163(j)-1(b)(22)(iv)(C), Treas. Reg. § 1.367(a)-3(d)(2)(vi)(D)(1), 

Treas. Reg. § 1.954-2(a)(3)(ii)(A) and Treas. Reg. § 1.882-5(d)(2)(v). 

[20]  Prop. Treas. Reg. § 58.4501-7(e)(4). 

[21]  Notice at § 3.05(2)(a)(ii)(A). 

[22]  Prop. Treas. Reg. § 58.4501-7(e)(1). 

[23]  It should also be documented that the cash was not designated for any specific use (such as use in a M&A transaction, expansion, debt 
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repayment or R&D). 

[24]  Prop. Treas. Reg. § 58.4501-7(e)(7). A “covered purchase” is an “AFC repurchase” or an acquisition of stock of an applicable foreign corporation 

by a relevant entity. Prop. Treas. Reg. § 58.4501-7(b)(2)(vii). The term “AFC repurchase” means (i) a section 317(b) redemption with respect to stock of 

an applicable foreign corporation or a covered surrogate foreign corporation, as applicable, except as provided in Prop. Treas. Reg. § 58.4501-7(j)(3); 

or (ii) a section 4501(d) economically similar transaction described in Prop. Treas. Reg. § 58.4501-7(j)(4). 

[25]  Prop. Treas. Reg. § 58.4501-7(e)(6). 

[26]  Prop. Treas. Reg. § 58.4501-7(e)(7)(iii). 

[27]  Prop. Treas. Reg. § 58.4501-7(e)(7)(iv). 

[28]  Notice at § 3.05(2)(a)(ii)(B). 

[29]  Excise Tax on Repurchase of Corporate Stock, 89 Fed. Reg. 25,980 (April 9, 2024). 

[30]  A “downstream relevant entity” is a relevant entity (i.e., a specified affiliate that is a foreign corporation or a foreign partnership without one or 

more U.S. entities as direct or indirect partners owning 5% or more of its capital and profits interests): (i) 25% or more of the stock of which is owned 

(by vote or by value), directly or indirectly, by, individually or in aggregate, one or more applicable specified affiliates of an applicable foreign 

corporation or (ii) 25% or more of the capital interests or profits interests of which is held, directly or indirectly, by, individually or in aggregate, one or 

more applicable specified affiliates of an applicable foreign corporation. Prop. Treas. Reg. § 58.4501-7(b)(2)(xi). 

[31]  Prop. Treas. Reg. § 58.4501-7(e)(2). Because the Rebuttable Presumption Rule by its terms only applies to a repurchase by, or on behalf of, the 

downstream relevant entity, the Rebuttable Presumption Rule should not apply to a fact pattern where: (i) the applicable specified affiliate funds a 

relevant downstream entity, (ii) the relevant downstream entity then funds the applicable foreign corporation (or another affiliate that is not a relevant 

downstream entity to the applicable specified affiliate), and (iii) the applicable foreign corporation or the other affiliate repurchases the stock of the 

covered corporation on its own behalf. However, this series of transactions would still be subject to the general Funding Rule described above. 

[32]  For example, consider a publicly traded foreign parent corporation (FP) that owns a U.S. subsidiary (USS). USS owns a foreign subsidiary (FS1), 

which in turn owns a second-tier foreign subsidiary (FS2). Assume that USS loans funds to FS2, which makes a distribution to FS1, which then 

purchases stock of FP within two years of USS’s loan to FS2. If an exception for distributions existed under the Rebuttable Presumption Rule, similar 

to the Per Se Funding Rule of the Notice, then the indirect funding of FS1 through a distribution from FS2 would not trigger the application of the 

Rebuttable Presumption Rule. However, in the absence of such an exception, this indirect funding could fall under the Rebuttable Presumption Rule 

and be treated as funding a covered purchase of FP stock. 

[33]  Excise Tax on Repurchase of Corporate Stock, 89 Fed. Reg. 25,980 (April 9, 2024). 

[34]  Prop. Treas. Reg. § 58.4501-7(e)(2). 

[35]  Prop. Treas. Reg. § 58.4501-7(o)(2)-(3). 

[36]  Prop. Treas. Reg. § 58.4501-7(r)(3). 

[37]  For example, consistent with section 4501(d)(1)(C) and the Notice, the Proposed Regulations provide that, in applying the Netting Rule for 

purposes of calculating the Excise Tax base with respect to an applicable specified affiliate that acquires stock of an applicable foreign corporation 

(such applicable specified affiliate is referred to as a “section 4501(d) covered corporation”), only stock issued or provided by such section 4501(d) 

covered corporation to its employees is taken into consideration. Prop. Treas. Reg. § 58.4501-7(n)(1). The Proposed Regulations clarify that the 

“stock” referred to above is the stock of the applicable foreign corporation, and not the section 4501(d) covered corporation, that is provided by the 

section 4501(d) covered corporation to an employee in connection with the employee’s performance of services in the employee’s capacity as an 

employee of the section 4501(d) covered corporation. Id.  

[38]  Prop. Treas. Reg. § 58.4501-4(f)(2). 

[39]  Prop. Treas. Reg. § 58.4501-4(f)(2)(i). 

[40]  Prop. Treas. Reg. § 58.4501-4(f)(2)(ii). 

[41]  Prop. Treas. Reg. § 58.4501-4(b)(1)(ii). Under Prop. Treas. Reg. § 58.4501-4(f)(2)(iv), this rule also includes a transfer of stock by the covered 

corporation to an employee of the specified affiliate in consideration of services performed for the specified affiliate, which is treated, under section 

1.83-6(d) of the Treasury regulations, as a contribution of such stock to the capital of the specified affiliate followed by a transfer of such stock by the 
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specified affiliate to its employee. See also Prop. Treas. Reg. § 58.4501-5(b)(38). 

[42]  Prop. Treas. Reg. § 58.4501-4(f)(3). 

[43]  Excise Tax on Repurchase of Corporate Stock, 89 Fed. Reg. 25,980 (April 9, 2024). 

[44]  An “acquisitive reorganization” is defined as transaction that qualifies as a reorganization under (i) section 368(a)(1)(A) (“A” reorganization), 

including by reason of section 368(a)(2)(D) (forward triangular merger) or section 368(a)(2)(E) (reverse triangular merger)); (ii) section 368(a)(1)(C) (“C” 

reorganization); (iii) section 368(a)(1)(D) (“D” reorganization), if the D reorganization satisfies the requirements of section 354(b)(1); or (iv) section 

368(a)(1)(G) (insolvency reorganization), if the reorganization satisfies the requirements of section 354(b)(1). Prop. Treas. Reg. § 58.4501-1(b)(1). 

Notably, reorganizations under section 368(a)(1)(B) are not defined as acquisitive reorganizations and are thus not economically similar transactions. 

Treasury specifies that the Proposed Regulations would not subject section 368(a)(1)(B) to the Excise Tax. Excise Tax on Repurchase of Corporate 

Stock, 89 Fed. Reg. 25,980 (April 9, 2024). 

[45]  Excise Tax on Repurchase of Corporate Stock, 89 Fed. Reg. 25,980 (April 9, 2024). 

[46]  Id.; see also Prop. Treas. Reg. § 58.4501-2(e)(4)(i). 

[47]  Prop. Treas. Reg. § 58.4501-3(c). 

[48]  Prop. Treas. Reg. § 58.4501-3(e)(5)(iii)(A). 

[49]  Prop. Treas. Reg. § 58.4501-3(e)(5)(iii)(B). 

[50]  Prop. Treas. Reg. § 58.4501-4(d)(3)(iii). See also Prop. Treas. Reg. § 58.4501-5(b)(32). 

[51]  Prop. Treas. Reg. § 58.4501-2(c)(4)(vi)(C). 

[52]  Prop. Treas. Reg. § 58.4501-5(b)(32). 

[53]  Excise Tax on Repurchase of Corporate Stock, 89 Fed. Reg. 25,980 (April 9, 2024). 

[54]  Id. 

[55]  Id. 

[56]  The concern was based on the definition of “complete liquidation” in section 346(a), which requires the “redemption of all of the stock of the 

corporation pursuant to a plan.” 

[57]  Prop. Treas. Reg. § 58.4501-2(e)(5)(i)(B). 

[58]  Prop. Treas. Reg. § 58.4501-2(f)(3). 

[59]  One alternative approach that could have been taken would follow the indirect acquisition rule under section 1.108-2(c)(1) of the Treasury 

regulations. This rule applies to indebtedness that is acquired by the holder in “anticipation of becoming related to the debtor.” For purposes of the 

indirect acquisition rule, indebtedness that is acquired less than six months before the date that the holder becomes related to the debtor is deemed 

to have been acquired in anticipation of the holder becoming related to the debtor. Treas. Reg. § 1.108-2(c)(3). 

[60]  Prop. Treas. Reg. § 58.4501-2(g)(4). 

[61]  Prop. Treas. Reg. § 58.4501-2(e)(3)(i). 

[62]  Prop. Treas. Reg. § 58.4501-2(e)(3)(ii). 

[63]  Prop. Treas. Reg. § 58.4501-2(e)(4)(i). 

[64]  Prop. Treas. Reg. § 58.4501-2(e)(4)(ii)-(iii). 

[65]  Prop. Treas. Reg. § 58.4501-2(e)(4)(iv). 

[66]  Prop. Treas. Reg. § 58.4501-2(e)(4)(v). Under this regulation, in the case of a complete liquidation of a covered corporation to which both 

sections 331 and 332(a) apply, (i) each distribution to which section 331 applies (i.e., a distribution to a minority shareholder(s)) is a repurchase by the 

covered corporation, and (ii) the distribution to which section 332(a) applies (i.e., a distribution to an 80% shareholder) is not a repurchase by the 

covered corporation. Id. 

[67]  Prop. Treas. Reg. § 58.4501-2(e)(4)(vi). 

[68]  Prop. Treas. Reg. § 58.4501-2(e)(5)(i)(A). 

[69]  Prop. Treas. Reg. § 58.4501-2(e)(5)(iii). 

[70]  Prop. Treas. Reg. § 58.4501-2(e)(5)(iv). 
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[71]  Prop. Treas. Reg. § 58.4501-2(e)(5)(v). 

[72]  Prop. Treas. Reg. § 58.4501-1(b)(29)(ii). 

[73]  However, because such preferred stock is not “stock,” as defined in Prop. Treas. Reg. § 58.4501-1(b)(29), which definition is applicable for 

purposes of Prop. Treas. Reg. § 58.4501-2 through Prop. Treas. Reg. § 58.4501-6, the issuance of such preferred stock would not appear to be taken 

into account for purposes of the Netting Rule. 

[74]  Id. 

[75]  Id. 

[76]  Prop. Treas. Reg. § 58.4501-3(e). 

[77]  Excise Tax on Repurchase of Corporate Stock, 89 Fed. Reg. 25,980 (April 9, 2024). 

[78]  Prop. Treas. Reg. § 58.4501-2(b)(2). 

[79]  Prop. Treas. Reg. § 58.4501-2(b)(2)(ii). 

[80]  Prop. Treas. Reg. § 58.4501-3(g)(2). This presumption is rebuttable with “sufficient evidence that the shareholder treats the repurchase as a 

dividend on the shareholder’s Federal income tax return.” Id. The Proposed Regulations also provide what constitutes “sufficient evidence” for this 

purpose. Prop. Treas. Reg. § 58.4501-3(g)(2)(iii). 

[81]  Prop. Treas. Reg. § 58.4501-6(a). 

[82]  Prop. Treas. Reg. § 58.4501-6(b)(1). 

[83]  Prop. Treas. Reg. § 58.4501-7(r)(3). 

[84]  On June 29, 2023, the IRS released Announcement 2023-18, which stated, among other things, that before the time specified in forthcoming 

regulations, taxpayers are not required to report or pay the Excise Tax and will not be subject to penalties for failure to file or pay such tax. 

[85]  Concurrent with the issuance of the Proposed Regulations, the IRS issued an updated draft of the IRS Form 7208, along with the instructions for 

this draft form. Taxpayers can refer to the current draft of the IRS Form 7208 and its accompanying instructions to familiarize themselves with the 

information that will likely need to be reported once final regulations are in effect and the IRS Form 7208 is issued in its final form. 

[86]  Prop. Treas. Reg. § 58.6011-1(a). 
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