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March 27, 2026 

VIA CSA Consultation Portal 

British Columbia Securities Commission 
Alberta Securities Commission 
Financial and Consumer Affairs Authority of Saskatchewan 
Manitoba Securities Commission 
Ontario Securities Commission 
Autorité des marchés financiers 
Financial and Consumer Services Commission of New Brunswick 
Superintendent of Securities, Department of Justice and Public Safety, Prince Edward Island 
Nova Scotia Securities Commission 
Office of the Superintendent of Securities, Service NL 
Northwest Territories Office of the Superintendent of Securities 
Office of the Yukon Superintendent of Securities 
Nunavut Securities Office 

Re:  CSA Notice and Request for Comment – Proposed Amendments to National 
Instrument 81-102 Investment Funds and Related Amendments – Liquidity Risk 
Management 

We are writing to provide comments on the proposed amendments to National Instrument 81-
102 Investment Funds ("NI 81-102") concerning liquidity risk management (the "Proposed 
Amendments"), as published by the Canadian Securities Administrators (the "CSA") on 
November 27, 2025, including the concepts discussed in the consultation paper. 

Davies Ward Phillips & Vineberg LLP (“Davies”) has a pre-eminent fund formation practice in 
Canada, which notably involves advising clients with respect to securities regulatory matters, 
including dealer, adviser and investment fund manager registrations and ongoing compliance 
requirements associated with those registrations. In that context, we routinely advise our clients 
as to the optimal structures to adopt from a regulatory perspective, liaise with the provincial 
securities regulatory authorities and apply for exemptive relief for our clients to the extent 
required. 

The views expressed in this submission do not necessarily reflect the opinions of any particular 
client of Davies. 

While we are supportive of the CSA's overall objective to strengthen liquidity risk management 
frameworks and align Canada's regulatory approach with international standards set by the 
International Organization of Securities Commissions (“IOSCO”) and the Financial Stability 
Board (the “FSB”), we have concerns regarding the decision to extend the application of these 
new requirements to investment funds that are not reporting issuers and are otherwise generally 
not subject to NI 81-102. Specifically, section 1.2 of NI 81-102 would be amended to provide 
that new Part 6.1 (Liquidity Risk Management) applies to investment funds that are not reporting 
issuers. 
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SUMMARY OF CONCERNS 
Our principal concern relates to the proposed expansion of NI 81-102's application to non-
reporting issuer investment funds. The Proposed Amendments, including the concepts 
discussed in the consultation paper accompanying the Proposed Amendments, would impose 
substantive operational and compliance requirements under NI 81-102 on private funds 
distributed under prospectus exemptions that have historically operated outside of the NI 81-102 
framework, despite the absence of any identified systemic deficiency in liquidity risk 
management (“LRM”) practices among this population. The OSC's annual reports on the state 
of registrants from 2023 to 2025 also fail to identify LRM as a significant compliance deficiency 
for IFMs, except in the limited context of certain real estate and mortgage issuers that 
experienced redemption suspensions due to rising interest rates. Further, the one-size-fits-all 
approach does not address the significant differences in the structures, tools and investor base 
of non-reporting issuer investment funds compared to reporting issuer investment funds. 

The Proposed Amendments also appear inconsistent with the OSC's ongoing burden reduction 
initiatives, which have been undertaken to streamline regulation and promote capital formation. 

We respectfully submit that the CSA either: (a) exclude non-reporting issuer funds from the 
scope of the Proposed Amendments and rely on existing regulatory tools to oversee LRM 
frameworks of registrants; or (b) adopt a tailored, proportionate framework that reflects the 
distinct nature and investor profile of non-reporting issuer funds. 

CURRENT FRAMEWORK APPLICABLE TO IFMs 
Extension of NI 81-102 to Non-Reporting Issuer Funds is Inconsistent with the Historical 
Regulatory Framework 

Historically, NI 81-102 has applied to investment funds that are reporting issuers—primarily 
mutual funds and exchange-traded funds offered to the public pursuant to a prospectus. Non-
reporting issuer investment funds, by contrast, are distributed on a private placement basis to 
accredited investors, institutional investors, and other sophisticated market participants who do 
not require the same degree of regulatory protection as retail investors. 

The Proposed Amendments represent a fundamental shift in regulatory policy by extending the 
operational requirements of NI 81-102 to funds that are not reporting issuers. This expansion 
raises concerns about regulatory overreach into a market segment that is already subject to 
appropriate oversight through registration requirements under National Instrument 31-103 
Registration Requirements, Exemptions and Ongoing Registrant Obligations ("NI 31-103"), the 
investment fund manager proficiency requirements and fiduciary duties, the proficiency 
requirements of other registered individuals, and existing know-your-client, know-your-product 
and suitability obligations. 

In addition, more limited initiatives to create rules for non-reporting issuer investment funds 
within instruments that were not designed for them, such as section 2.5.1 of NI 81-102 and 
section 6.1 of NI 81-107, have shown that in many instances these rules do not adequately 
address the distinct needs of non-reporting issuer investment funds. Such rules have limited 
utility in that space and continue to be subject to exemptive relief applications.  

Existing Regulatory Oversight of Non-RI IFMs Is Already Robust 
Non-reporting issuer investment fund managers (“Non-RI IFMs”) are already subject to 
comprehensive regulatory oversight that addresses liquidity risk management, permitting them 
to adopt tailored approaches appropriate to their funds' risk profiles, investment assets and 
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sophisticated investor base. All IFMs, regardless of the type of funds they manage, are subject 
to NI 31-103, which imposes the following obligations: 

• IFMs must establish, maintain, and apply policies and procedures that establish a 
system of controls and supervision sufficient to manage the risks associated with their 
business in accordance with prudent business practices. This requirement inherently 
encompasses liquidity risk as a core business risk that must be managed. 

• IFMs are subject to conflict of interest requirements under sections 13.4 and 13.4.1 of NI 
31-103, which apply to managers of funds not subject to National Instrument 81-107 
Independent Review Committee for Investment Funds (“NI 81-107”). 

• IFMs are subject to the statutory conduct standard requiring them to exercise their 
powers and discharge their duties honestly, in good faith, and in the best interests of the 
investment fund, and to exercise the degree of care, diligence, and skill that a 
reasonably prudent person would exercise in the circumstances. 

CSA Staff Notice 81-333 Already Provides Comprehensive Guidance 
In September 2020, the CSA published Staff Notice 81-333 Guidance on Effective Liquidity Risk 
Management for Investment Funds (the "Guidance"), which provides detailed guidance on LRM 
practices applicable to all IFMs. The Guidance addresses: 

• Strong and effective governance, including the recommendation that LRM oversight be 
led by a senior officer or committee with defined responsibilities. 

• Creation and ongoing maintenance of LRM frameworks that are appropriate to the fund's 
size, complexity, and investor profile. 

• Stress testing to assess the impact of various scenarios on a fund's liquidity position. 
• Disclosure of liquidity risks to investors through offering documents and continuous 

disclosure. 
• Use of LRM tools to manage potential and actual liquidity issues, including redemption 

gates, suspension of redemptions, and in-kind redemptions. 

The Guidance explicitly states that it is meant to be "flexible and scalable" and "not meant to 
suggest a 'one-size fits all' approach." 

PROPOSED AMENDMENTS NOT SUFFICIENTLY SUPPORTED 
The CSA's stated rationale for including non-reporting issuer funds under the purview of Part 
6.1 of NI 81-102 is that "both investment funds that are reporting issuers and those that are not 
are similarly susceptible to liquidity risk, and both types of funds should have a robust LRM 
framework to manage this risk." While we acknowledge that liquidity risk exists across all fund 
types, we submit that this rationale does not adequately account for the material differences 
between these two categories of funds, including: 

• Investor Sophistication: Non-reporting issuer funds are, by definition, sold only to 
investors who meet the criteria for prospectus exemptions, such as accredited investors. 
These investors are presumed to have the financial sophistication and resources to 
evaluate and bear the risks of their investments, including liquidity risks. In fact, liquidity 
features are at the core of investors’ due diligence. The protective rationale underlying 
NI 81-102's requirements is less compelling in this context. 
 

• Existing Contractual Protections: Non-reporting issuer funds typically address liquidity 
through robust contractual mechanisms often negotiated with sophisticated investors, 
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including lock-up periods, quarterly or annual redemption windows, notice periods, 
redemption gates, and side pocket provisions. These contractual protections are 
disclosed to and accepted by investors who understand and agree to the liquidity terms 
as a condition of investment, as opposed to investors in reporting issuer funds who are 
typically term takers and do not negotiate fund terms, including liquidity provisions.  

IOSCO itself recognizes that such structural features are appropriate mechanisms for managing 
liquidity in funds investing in less liquid assets, specifically addressing "notice periods, lock-up 
periods, settlement periods, and redemption caps for structuring OEFs that allocate a significant 
proportion of their portfolio to illiquid assets." These LRM tools are also addressed by the CSA 
in the consultation paper accompanying the Proposed Amendments as techniques for 
managing liquidity needs and risks. These tools are already employed by many non-reporting 
issuer funds, particularly those with less liquid assets, as part of the terms of their funds in order 
to manage liquidity based on the nature of the fund. This is in contrast to reporting issuer funds, 
which in many instances are restricted from employing many of these tools under NI 81-102. 
Further, prescribing the use of these LRM tools as discussed in the consultation paper would 
limit the ability of non-reporting issuer funds to appropriately manage liquidity in a manner that is 
most appropriate for a fund. 

Existing Regulatory Oversight: As detailed above, Non-RI IFMs are already subject to 
registration requirements under NI 31-103, including obligations to deal fairly with clients, 
manage conflicts of interest, and maintain adequate policies and procedures, which is further 
supported by the Guidance. 

Absence of Identified LRM Deficiencies in OSC Annual Reports: A review of the OSC's 
annual reports on the state of registrants from 2023 to 2025 reveals that LRM has not been 
identified as a significant compliance deficiency among IFMs. This absence of identified 
deficiencies undermines the regulatory justification for imposing prescriptive new requirements 
on this population. 

THE PROPOSED AMENDMENTS DO NOT REFLECT THE DISTINCT CHARACTERISTICS 
OF NON-REPORTING ISSUER FUNDS 
 
Many of the specific operational requirements proposed in Part 6.1 are designed with reporting 
issuer mutual funds and ETFs in mind, which are already subject to prescriptive rules regarding 
illiquid assets, short selling, concentration, leverage, fund investments and derivatives, to name 
a few. These operational requirements do not translate well to the non-reporting issuer context 
where there are no such rules dictating portfolio composition and contractual protections can be 
negotiated with sophisticated investors to align the liquidity features of the fund with its 
underlying assets. 

More importantly, the consultation paper contemplates additional future requirements that would 
further compound the compliance burden on Non-RI IFMs in a manner that does not reflect their 
distinct characteristics, including: 

• Prescriptive use of LRM tools. 
• Quarterly confidential reporting of the liquidity classification of each investment held by 

the fund. 
• Prompt event reporting when funds receive redemption requests above certain 

thresholds, breach illiquid asset restrictions, suspend redemptions, or activate liquidity 
management tools. 
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• A liquidity classification framework requiring classification of each portfolio asset into 
liquidity buckets. 

For private funds serving sophisticated investors who already negotiate detailed liquidity terms 
through contractual arrangements, and given the existing regulatory scheme for registered 
firms, these reporting requirements would provide minimal additional investor protection while 
creating prescriptive operational burdens that may be inappropriate for private funds. 

INCONSISTENCY WITH OSC BURDEN REDUCTION INITIATIVES 
The Proposed Amendments appear inconsistent with the OSC's ongoing commitment to 
regulatory burden reduction and risk-based regulation. 

NI 33-109 Amendments 
The 2022-2023 amendments to National Instrument 33-109 Registration Information were 
explicitly described as being "about regulatory burden reduction," including a new reporting 
framework reducing the scope of outside activities reporting, extended deadlines for reporting 
changes in registration information, and a new rule to reduce multiple filings by corporate 
groups. The Proposed Amendments move in the opposite direction by adding new filing and 
reporting obligations and contemplating additional ones. 

OSC Strategic Plan and Risk-Based Regulation 
The OSC's 2024 Strategic Plan emphasizes "right-sizing regulation" and using "a risk-based 
approach to conduct inspections, targeted sweeps, and examinations to support a timely 
response to emerging issues." The plan also emphasizes assessing "the optimal division of 
responsibilities between ourselves and other regulators." 

A risk-based approach would recognize that Non-RI IFMs serving sophisticated investors 
through contractual arrangements present a different risk profile than retail-focused mutual 
funds, and would calibrate regulatory requirements accordingly.  

The common theme across these initiatives is a commitment to streamlined, proportionate 
regulation that reduces unnecessary burden while maintaining appropriate investor protection. 
The Proposed Amendments, which would impose prescriptive requirements on all funds 
regardless of size, structure, or investor sophistication, are inconsistent with this approach. The 
CSA's stated concern with regard to LRM is that "both investment funds that are reporting 
issuers and those that are not are similarly susceptible to liquidity risk." However, susceptibility 
to liquidity risk does not equate to systemic concern or the need for identical regulatory 
treatment. 

RECOMMENDATIONS 

1) Existing Principles-Based Framework for Private Funds 
We recommend that the CSA exclude non-reporting issuer funds from the scope of the 
Proposed Amendments and any future amendments resulting from the consultation paper. 
Instead, the CSA should assess Non-RI IFMs’ LRM frameworks as part of their existing 
obligations to establish, maintain and apply policies and procedures that establish a system of 
controls and supervision sufficient to manage the risks associated with their business, as 
required under NI 31-103. Such LRM frameworks could be assessed by following the six 
principles set forth in the Guidance: 
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• Align the investment objectives, strategy, and redemption policy of the fund with the 
liquidity profile of the fund’s underlying portfolio assets and the redemption demands 
of the investor base at the design stage and on an ongoing basis. 

• Create and adhere to robust policies and procedures that integrate LRM 
considerations. 

• Perform active, ongoing portfolio monitoring using qualitative and quantitative metrics 
to ensure adequate levels of liquidity exist to meet redemption needs and other 
obligations. All relevant data should be used to actively manage liquidity risks. 

• Set internal liquidity thresholds and targets that management of the fund can use to 
assess the liquidity profile of a fund and make any necessary adjustments. 

• Report material liquidity events in a timely manner for consideration by relevant 
personnel of the IFM. 

• Where possible, identify emerging liquidity concerns and potential liquidity shortages.  

The regulatory objective should be ensuring robust LRM, not prescribing uniform procedures. A 
principles-based framework requires managers to establish appropriate LRM policies while 
permitting flexibility in implementation and allowing for tailored practices based on actual fund 
characteristics, risks and investor base. This achieves the regulatory objective while recognizing 
the diversity of private fund structures. 

2) Proportionate Governance Requirements 
Governance requirements should be calibrated to organizational size and complexity rather than 
imposing a uniform structure across all IFMs. 

The Companion Policy acknowledges that smaller managers may prefer appointing an LRM 
supervisor rather than establishing a committee due to resource limitations, but notes that even 
this may be challenging for boutique managers. The Guidance already recommends that "LRM 
oversight be led by a senior officer or committee with defined responsibilities" and emphasizes a 
"flexible and scalable" approach. 

Proportionate requirements address these concerns while ensuring the governance structure 
matches organizational capacity. 

A principles-based approach that gives Non-RI IFMs flexibility to adapt their LRM framework to 
their circumstances should be preferred. Governance could then be assessed through existing 
risk-based regulatory reviews, including review of assets under management, fund liquidity 
terms, and investor types. 

CONCLUSION 
The Proposed Amendments and the discussion in the consultation paper represent a significant 
expansion of NI 81-102 for non-reporting issuer investment funds that we believe is not 
supported by evidence of a regulatory gap, does not address the distinct characteristics of non-
reporting issuer investment funds, is inconsistent with recent regulatory burden reduction 
initiatives, is disproportionately burdensome to smaller and mid-sized Non-RI IFMs, and is not 
required for the protection of sophisticated investors who already negotiate and understand 
liquidity terms through contractual arrangements. 

The CSA's stated concern regarding LRM is that "both investment funds that are reporting 
issuers and those that are not are similarly susceptible to liquidity risk." However, susceptibility 
to liquidity risk does not equate to systemic concern or the need for identical regulatory 
treatment. 
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We respectfully submit that the CSA either: (a) exclude non-reporting issuer funds from the 
scope of the Proposed Amendments and rely on existing regulatory tools to oversee LRM 
frameworks of registrants; or (b) adopt a tailored, proportionate framework that reflects the 
distinct nature and investor profile of non-reporting issuer funds. 

The following lawyers at our firm participated in the preparation of this comment letter and may 
be contacted directly should you have any questions regarding our submissions.   

Yours truly, 

Jean-Philippe Joyal     Adam Curran 
514.841.6405      416.863.5503 
jjoyal@dwpv.com     acurran@dwpv.com 
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