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Memorandum of Judgment 

_______________________________________________________ 

 

 

The Court: 

 

I. OVERVIEW 

[1] These are four related appeals from decisions that continued and confirmed proceedings 

under the Companies’ Creditors Arrangement Act, RSC 1985, c C-36 (CCAA). They stem from 

two real estate development projects in Texas. The appellants fall into two groups. One group 

consists of two Texas corporations that acquired and developed the project lands and were 

involved in raising investment for their development (the Texas LLCs1). The other group consists 

of Canadian entities that formed part of a complex structure set up to secure investment from 

Canadian investors (the Canadian WFC Entities2). 

[2] There are two groups of respondents. One group consists of the Canadian and offshore 

investors in the real estate projects. The other respondent is the court-appointed monitor, Alvarez 

& Marsal Canada Inc (the Monitor). 

[3] In November 2024, five Canadian investors obtained an Initial Order under the CCAA on 

what was effectively a without notice basis. That order applied to the appellants and other entities 

that are not parties to these appeals. 

[4] The CCAA proceedings commenced by the Initial Order are unusual. They were started by 

“equity investors” rather than by a debtor company or a creditor. One purpose of the Initial Order 

was to stop an imminent land sale and enable the gathering of information. The Initial Order gave 

the Monitor wide powers of management of the relevant entities including the appellants. The 

anticipated outcome of the CCAA proceedings is the liquidation of the entities’ assets and the 

distribution of the proceeds to investors and creditors though a claims process, not the survival of 

the business in a restructured form. 

[5] The Initial Order was subject to a “comeback hearing” on notice to determine whether it 

should have been granted. That hearing took place in two stages before two different judges. 

[6] At the first stage, in November 2024, the chambers judge resolved some issues but did not 

finally determine whether the Initial Order should have been granted. That decision is referred to 

as the ARIO Decision and is one of the decisions under appeal. The second stage of the comeback 

                                                 

1 Fossil Creek A2A Developments, LLC and Windridge A2A Developments, LLC. 

2 Hills of Windridge A2A GP Inc, Fossil Creek A2A GP Inc, Fossil Creek A2A Limited Partnership, Hills of 

Windridge A2A LP, Fossil Creek A2A Trust and the Hills of Windridge A2A Trust. 
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hearing took place before a different chambers judge in January 2025. He confirmed the Initial 

Order, dismissed the application to set it aside, and continued the CCAA proceedings against the 

appellants and other entities who have not appealed: Angus A2A GP Inc (Re), 2025 ABKB 51 

(Comeback Decision). 

[7] Leave to appeal both decisions was granted: Angus A2A GP Inc v Alvarez & Marsal 

Canada Inc, 2025 ABCA 147. 

[8] These appeals raise several issues. Two overarching questions are whether the Initial Order 

was consistent with the purposes of the CCAA and whether there was a sufficient prospect of the 

proceedings succeeding to justify the Initial Order. Additional issues are (i) whether “equity 

investors” may ever commence CCAA proceedings; (ii) the court’s authority to make orders 

against companies incorporated outside of Canada with no business or assets in Canada; (iii) the 

court’s authority to make orders against entities that are not individually insolvent; and (iv) alleged 

procedural flaws in the decisions confirming the Initial Order. 

[9] We dismiss the appeals and confirm the Initial Order. Our reasons follow. 

II. FACTS 

A. Real Estate Projects and the Investment Structure 

[10] The CCAA proceedings commenced by the Initial Order apply to both the Texas LLCs and 

the Canadian WFC Entities. They are part of a convoluted structure created to develop real estate 

projects in Texas and obtain investment for that purpose. Understanding their place in the structure 

is important for two reasons. One is to clarify the relationship of the appellants to other entities. 

The decisions under appeal justified including the Texas LLCs in the CCAA proceedings in part 

because they were “inextricably intertwined” with Canadian entities involved in the real estate 

projects. Another is to clarify which entities are not subject to the CCAA proceedings, which bears 

on whether the proceedings can be justified. 

[11] The Canadian WFC Entities and the Texas LLCs are direct or indirect subsidiaries of 

Serene Country Homes Holdings PTE Ltd, a Singaporean company controlled by Dirk Foo: 

Comeback Decision at para 21. Below Serene Country Homes Holdings PTE Ltd are three 

corporate structures created to acquire, develop, and secure investment for, three real estate 

projects: Angus Manor Park (Angus Manor) in Ontario, Hills of Windridge (Windridge), and 

Trails of Fossil Creek (Fossil Creek), both in Texas. The entities related to the Angus Manor 

project are not parties to these appeals. 

[12] In what follows, we describe the corporate structures created for the Fossil Creek and 

Windridge projects. Diagrams representing those structures and what is known about sales of the 

developed land are set out in Appendix A to these reasons. The reader may find it useful to refer 

to those diagrams while reading the text. 
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Fossil Creek 

[13] Fossil Creek is a 93-acre residential project in Fort Worth, Texas. Fossil Creek A2A 

Developments, LLC (Fossil Creek LLC), a Texas entity, purchased the project lands in 2013. It 

was the acquisition and development vehicle. Approximately $21 million was raised from 

investors to develop the project lands.  

[14] In 2014, offshore investors purchased undivided fractional interests (UFIs) in the Fossil 

Creek lands and became co-owners of the lands. In December 2014, the offshore investors 

transferred their UFIs to the Fossil Creek Trust, a Texas trust. Mr. Foo is the trustee. 

[15] Canadian investors invested in the Fossil Creek project indirectly through the exempt 

securities market. They purchased units in the Fossil Creek A2A Trust (an Alberta trust), which in 

turn used the proceeds to purchase units in Fossil Creek A2A Limited Partnership (an Alberta 

limited partnership). That entity, in turn, used the proceeds to purchase UFIs in the project lands 

from Fossil Creek A2A Developments, LLC (Fossil Creek LLC). In 2015, Fossil Creek A2A 

Limited Partnership transferred its UFIs to the Fossil Creek Trust. 

[16] Parts of the Fossil Creek lands were developed and sold between 2014 and 2024. In the fall 

of 2024, before the CCAA proceedings began, the remaining Fossil Creek lands, except for one 

lot, were sold to a third party. To facilitate the sale, those lands were transferred to a new Texas 

entity: Trails of Fossil Creek Properties LP. Fossil Creek LLC was its general partner. It appears 

that the proceeds of the sale are held in a bank account in Texas by Trails of Fossil Creek Properties 

LP. 

[17] The following are important points to note: 

 Fossil Creek A2A Limited Partnership, the Fossil Creek A2A Trust, and Fossil Creek A2A 

GP Inc are Alberta entities. They are subject to the CCAA proceedings and are part of the 

Canadian WFC Entities group of appellants. 

 Fossil Creek LLC is a Texas company. It is subject to the CCAA proceedings and is one of 

the Texas LLCs. 

 The Fossil Creek Trust is not subject to the CCAA proceedings; nor is the trustee, Mr. Foo. 

That is an aspect of the ARIO Decision that is not under appeal. 

 Trails of Fossil Creek Properties LP, which is believed to hold the proceeds of the 2024 

sale of the Fossil Creek lands, is not subject to the CCAA proceedings. 

Windridge 

[18] Windridge is a 415-acre project in the Dallas/Fort Worth area of Texas. The corporate 

structure created for the development of and investment in the Windridge lands is similar to that 

for the Fossil Creek project. 
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[19] Hills of Windridge A2A Developments, LLC (Windridge LLC), a Texas entity, purchased 

the project lands. It was the acquisition and development vehicle. Approximately $44 million was 

raised from investments for development of the project lands. 

[20] In 2013, offshore investors purchased UFIs in the Windridge lands, making them co-

owners of the lands. In April 2014, the offshore investors voted to transfer their UFIs to Hills of 

Windridge Trust, a Texas trust. Mr. Foo is also the trustee of that trust. 

[21] Canadian investors invested in the Windridge project indirectly in the exempt securities 

market. They purchased units in the Hills of Windridge A2A Trust (an Ontario trust), which, in 

turn, used the proceeds to purchase units of Hills of Windridge A2A LP (an Ontario LP). That 

entity, in turn, used the funds to purchase UFIs in the project lands from Windridge LLC in 2014. 

Hills of Windridge A2A LP later transferred its UFIs to the Hills of Windridge Trust. Portions of 

the Windridge lands were developed and sold between 2014 and 2024. 

[22] In 2024, before the CCAA proceedings started, a small part of the Windridge lands was 

sold for an unknown price in response to an expropriation notice. To facilitate the sale, that parcel 

was transferred to a new entity, Hills of Windridge LP. Windridge LLC was its general partner. It 

appears that the proceeds of the sale are held in a bank account in Texas by Hills of Windridge LP. 

[23] It is not clear who owns the remaining Windridge lands. The Texas LLCs say the lands are 

owned by the Hills of Windridge Trust. The investors say that the lands are owned by Hills of 

Windridge LP. The Monitor is unsure and points out that the Texas LLCs have not complied with 

a court order to provide information about ownership. 

[24] The following are important points to note: 

 Hills of Windridge A2A LP, the Hills of Windridge A2A Trust, and Hills of Windridge 

A2A GP Inc are Ontario entities. They are subject to the CCAA proceedings and part of the 

Canadian WFC Entities group of appellants. 

 Windridge LLC is a Texas corporation. It is subject to the CCAA proceedings and is one 

of the Texas LLCs. 

 The Hills of Windridge Trust, a Texas trust, is not subject to the CCAA proceedings; nor is 

the trustee, Mr. Foo. That is an aspect of the ARIO Decision that is not under appeal. It may 

hold the remaining Windridge lands. 

 Hills of Windridge LP, a Texas entity, is not subject to the CCAA proceedings either. It 

holds the sale proceeds of the expropriation sale and may hold the remaining Windridge 

lands. 

 

[25] The net effect is that the proceeds of the expropriation sale, and the remaining Windridge 

lands were outside the reach of the CCAA proceedings when these appeals were heard. 
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B. Investors’ Rights 

[26] As noted, Canadian investors in the Fossil Creek and the Windridge projects own units in 

trusts: the Fossil Creek A2A Trust and the Hills of Windridge A2A Trust. Those trusts, in turn, 

own units in partnerships which previously owned UFIs in the project lands but now do not. 

[27] The rights of Canadian investors in trust units are set out in the relevant declarations of 

trust. 

[28] The Fossil Creek A2A Declaration of Trust provides for distributions to beneficiaries in 

certain circumstances, but they are not guaranteed. Unit holders have a right to redeem their units 

on giving notice at a price set out in the declaration of trust. They also have a right to have their 

units redeemed on a proportionate basis on a winding-up, after the trust’s other liabilities are 

satisfied. The administrator of the trust is required to call a meeting of the trust unitholders within 

18 months of the declaration of trust becoming effective and at least every 15 months thereafter. 

Prior to each meeting, the administrator is required to provide unit holders with annual financial 

statements. 

[29] The Hills of Windridge A2A Declaration of Trust also provides for distributions to 

beneficiaries in certain circumstances, but those distributions are not guaranteed. Under the 

Declaration, beneficiaries have the right to have their units redeemed upon giving notice and on a 

winding up, after the payment of the trust’s other liabilities. Investors holding at least 25% of the 

units may call a meeting of investors. The trustees are required to provide investors with annual 

financial statements as required by applicable law and to prepare and maintain accounting records. 

[30] Offshore investors in both the Fossil Creek and the Windridge projects owned UFIs in the 

project lands. The UFIs are governed by the Fossil Creek Deed of Covenant and the Windridge 

Deed of Covenant. 

[31] Under the Fossil Creek Deed of Covenant, UFI holders do not have rights to participate in 

the development of the Fossil Creek lands. The Deed provides for the distribution of the net income 

from sale, lease, or other dealings with the property, but the distributions are not guaranteed. UFI 

holders have the right to vote on the sale of all or any part of the Fossil Creek lands. The facilitator3 

is required to maintain accurate books and records and make them available for inspection. 

[32] The position of UFI holders under the Windridge Deed of Covenant is substantially similar. 

[33] Importantly, Canadians and offshore investors hold securities, but they are not debt 

securities. The security issuers do not owe the investors money. The parties and the courts below 

                                                 

3 Fossil Creek LLC.  

20
26

 A
B

C
A

 1
56

 (
C

an
LI

I)



Page: 6 
 
 
 

 

described them as “equity investors”. That is significant because one issue on appeal is whether 

the “equity investors” in this case, or in general, should be able to initiate CCAA proceedings. 

[34] Furthermore, the trustees, facilitators, and administrators have not complied with their 

duties to prepare annual financial statements and maintain accounts, and the offshore investors 

were never informed of the 2024 sale of the remaining Fossil Creek lands or the expropriation sale 

of part of the Windridge lands: Comeback Decision at paras 37–40. 

C. Procedural History 

Initial Order 

[35] On November 8, 2024, five individual Canadian investors in the Fossil Creek, Windridge, 

and Angus Manor projects filed an originating application for an initial order under the CCAA. 

They represented a very small proportion of the investors, dollarwise and numerically. 

[36] The application for the Initial Order was effectively ex parte because the respondents were 

given fewer than two days’ notice.  

[37] The application was made on an urgent basis because the Canadian investors had found 

out from a Facebook post that a sale of Angus Manor land in Ontario was imminent. They had not 

received notice of the sale. They were concerned by a lack of communication for several years, 

the fact that some companies involved in the investment structure had been struck from the 

corporate registry, and the lack of any financial returns. 

[38] The Initial Order was granted by Feasby J on November 14, 2024. It identified various 

entities as Debtor Companies, which include the Texas LLCs and some of the Canadian WFC 

Entities. It also identified various entities as Affiliate Entities integrally related to the Debtor 

Companies’ businesses, including the other Canadian WFC Entities.4 

[39] The Initial Order appointed the Monitor and gave it enhanced powers of management and 

control of the Debtor Companies and the Affiliate Entities, removing those powers from directors 

and officers. It granted a stay of proceedings against those entities and appointed separate 

representative counsel for all Canadian investors and all offshore investors. The Initial Order also 

scheduled a comeback hearing for November 21, 2024. That was a hearing de novo in which the 

Canadian applicants bore the burden of establishing that the Initial Order should be granted and 

that CCAA proceedings were appropriate. 

                                                 

4 The Debtor Companies include the Texas LLCs and some Canadian WFC Entities: Hills of Windridge A2A GP Inc 

and Fossil Creek A2A GP Inc. The Affiliated Entities include the rest of the WFC Entities (i.e., Hills of Windridge 

A2A LP, Hills of Windridge A2A Trust, Fossil Creek A2A Limited Partnership and Fossil Creek A2A Trust). 
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Amended and Restated Initial Order 

[40] The comeback hearing began on November 21, 2024, with Simard J presiding. The 

appellants and other entities subject to the Initial Order cross-applied to have it set aside. The 

Monitor also applied to add the Hills of Windridge Trust and the Fossil Creek Trust to the CCAA 

proceedings. 

[41] Justice Simard did not determine whether the CCAA proceedings were appropriate or 

whether the Initial Order should be set aside because he lacked sufficient information to do so. 

However, he decided some issues relevant to those topics and adjourned the remaining ones and 

the set aside application. He amended the Initial Order in various ways resulting in an Amended 

and Restated Initial Order (the ARIO Decision). He extended the stay of proceedings to enable the 

entities bound by it to provide specific categories of information and to enable the Monitor to 

provide a comprehensive report. The chambers judge also dismissed the Monitor’s application to 

add the trusts to the CCAA proceedings because he lacked jurisdiction to do so. 

Continuation of the Comeback Hearing 

[42] The balance of the comeback hearing took place on January 17, 2025, this time before 

Feasby J. He concluded the Initial Order was correct and the CCAA proceedings were appropriate 

and dismissed the application to set aside the Initial Order: Comeback Decision at para 87. 

III. DECISIONS APPEALED 

A. The ARIO Decision 

[43] The ARIO Decision resolved some of the issues relevant to whether the Initial Order should 

have been granted. 

[44] The first issue was jurisdiction and service. The originating application for the Initial Order 

was made on imperfect notice to the appellants. Further, the applicant Canadian investors had 

“served” the originating application on the Texas LLCs in Texas without first obtaining an order 

permitting service outside Canada, as required by R 11.25(2)(b) of the Alberta Rules of Court, Alta 

Reg 124/2010. By the date of the first stage of the comeback hearing, the Texas LLCs had received 

notice of the Initial Order (including the comeback hearing) and no issue was raised about the 

service of that order. The chambers judge found that, despite improper service of the originating 

application, the Court had jurisdiction over the Texas LLCs. 

[45] The second issue was whether the Canadian investors had standing to commence CCAA 

proceedings. The chambers judge found the Canadian investors had standing to apply for an initial 

order under the CCAA because they were “persons interested” under s 11. 
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[46] The third issue was the threshold condition of insolvency. Under s 3(1), the CCAA applies 

“in respect of a debtor company or affiliated debtor companies” if claims against them exceed $5 

million. The definition of “debtor company” specifies that the company must be insolvent. The 

chambers judge found that, considered collectively, the entities bound by the Initial Order were 

insolvent. It was appropriate to consider insolvency collectively because their businesses were 

“inextricably intertwined” with respect to the three real estate projects. 

B. The Comeback Decision 

[47] The Comeback Decision confirmed the Initial Order and dismissed the application to set it 

aside. It addressed two main issues: (1) whether the CCAA proceedings were appropriate; and (2) 

whether the Texas LLCs could be subject to them. Before addressing those issues, however, the 

chambers judge made some factual findings. 

[48] First, he found the entities bound by the Initial Order were unable or unwilling “to conduct 

a realization and distribution process that is fair to all investors”: Comeback Decision at para 43. 

That was based on the failure of trustees, facilitators, and administrators under the Declarations of 

Trust and Deeds of Covenant to comply with their duties and evidence that investors had been paid 

selectively and disproportionately. 

[49] Second, the chambers judge found the investors had not bargained “only” for the rights set 

out in the Declarations of Trust and Deeds of Covenant, such that it would be unfair for them to 

access statutory rights through the CCAA proceedings: Comeback Decision at paras 46–47. The 

real issue was whether the investors satisfied the requirements under the CCAA, not whether their 

contractual arrangement barred access to CCAA proceedings. 

[50] The chambers judge divided the appropriateness of the CCAA proceedings into the 

following sub-issues. 

1. Whether the insolvency condition of the CCAA was satisfied. 

2. Whether “equity investors” could commence CCAA proceedings and whether the 

proceedings in this case would further the objectives of the CCAA. 

3. Whether the applicant Canadian investors represented the interests of all investors. 

 

[51] With respect to the insolvency condition, the chambers judge noted new evidence which 

confirmed the ARIO Decision on this point: Comeback Decision at para 48–54. 

[52] The chambers judge rejected the argument that the “equity investors” could not commence 

CCAA proceedings because they were not “creditors” in the traditional sense: Comeback Decision 

at paras 58–59. The real question was whether the applicants’ use of CCAA proceedings in this 

case is consistent with the purposes of the legislation. Two relevant purposes are preserving and 

maximizing the value of the debtor companies’ assets and ensuring the fair and equitable treatment 
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of investors’ claims. As noted, the chambers judge found that the entities subject to the Initial 

Order had shown that they would do neither. The Monitor could achieve both purposes, the second 

by administering a fair claims process aided by the stay of proceedings. 

[53] An impediment to achieving those purposes with respect to Fossil Creek and Windridge 

was that the Texas entities that own the remaining lands and the proceeds of sale were not subject 

to the CCAA proceedings. If the Monitor could not gain control over those assets, there would be 

no prospect of preserving their value or fairly meeting the claims of investors. The chambers judge 

concluded that was not a fatal problem. It was reasonable that the Monitor had not yet put forward 

a detailed plan to gain control of the remaining assets, but the chambers judge ordered the Monitor 

to provide a plan within 21 days. 

[54] The chambers judge also considered whether the CCAA proceedings were appropriate 

given that a majority of Canadian and offshore investors were not aware of them. The concern was 

that the expense would be partly borne by those investors. The chambers judge found that if it had 

been possible to inform all investors, a strong majority would support the CCAA process. As such, 

the proceedings were fair to the investors as a whole. 

[55] Having concluded that the CCAA proceedings were appropriate, the chambers judge found 

that the Texas LLCs were properly subject to them. The Texas LLCs were incorporated outside 

Canada, did not have any assets in Canada, and were not doing business in Canada. Nevertheless, 

they came within the definition of “company” in s 2(1) of the CCAA, interpreted flexibly. Making 

the Texas LLCs subject to the CCAA proceedings would serve the purposes of the proceedings. 

partly because the Monitor might use them to get control over the remaining lands and sale 

proceeds. 

IV. ISSUES ON APPEAL 

[56] The general issues in these appeals are as follows. 

1.  Whether the applicants, as “equity investors”, had standing to commence proceedings 

under the CCAA.  

2. Whether the CCAA proceedings were improper because: 

a. they were inconsistent with the purposes of the CCAA; 

b. they were bound to fail or there was no plan to achieve their purposes; or 

c. they were not fair to other investors or the issuers of investment instruments. 

3. Whether the decisions under appeal were procedurally unfair or misplaced the burden of 

proof. 

[57] Issues specific to the Texas LLCs or the Canadian WFC Entities are as follows. 
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1. Were the Texas LLCs “debtor companies”? If not, did the court have statutory authority 

under the CCAA or inherent jurisdiction to subject the Texas LLCs to the Initial Order? 

2.  Did the chambers judge err in confirming the CCAA proceedings against the Texas LLCs 

despite the lack of an order permitting service on them in Texas? 

3.  Were the Canadian WFC Entities individually insolvent? If not, did the court have 

authority to subject them to the Initial Order? 

 

[58] The issues engage several standards of review, which are addressed below. 

 

V. ANALYSIS — General Issues 

1.  Whether the applicants, as “equity investors”, could commence CCAA proceedings 

[59] The Canadian investors who applied for the Initial Order, like the other respondent 

investors, are not owed a debt by the appellants or other entities involved in the Windridge and 

Fossil Creek projects. They are not creditors of the appellants. The Comeback Decision 

characterized them as equity investors and the issue is whether equity investors can ever commence 

CCAA proceedings.5 The appellants argue that the answer is “no”. We disagree. 

[60] There is no known Canadian precedent for a court granting an initial order upon application 

by an equity investor. This is not surprising. CCAA proceedings are usually commenced by the 

insolvent debtor company. When the debtor company does not initiate proceedings, a secured 

creditor typically applies.  

[61] The question is one of statutory interpretation, which requires the Court to conduct a 

textual, contextual, and purposive analysis of the relevant CCAA provisions to identify a meaning 

that is harmonious with the Act as a whole: Canada v Alta Energy Luxembourg SARL, 2021 SCC 

49 at para 29.  

[62] We begin with the text. Nothing in the CCAA addresses specifically whether an equity 

investor can commence CCAA proceedings. Section 11.02 deals with the power of the court to 

order a stay of proceedings on an initial application, but it does not say who may bring an initial 

application. Section 11 confers broad power on the court to make orders it considers appropriate 

in the circumstances “on the application of any person interested in the matter”. This makes plain 

                                                 

5 The parties on appeal treat “equity investors” as synonymous with having “equity interests” or “equity claims”. 

However, strictly speaking, the investors do not have “equity interests” (defined as shares in a company or units in a 

unit trust) and do not have “equity claims” (defined as a claim in respect of an “equity interest” for a dividend, return 

of capital, and certain other claims). The parties’ characterization of the investors as having “equity interests” and 

“equity claims” seems to be based on analogizing the investors’ rights to the (typical) rights of a shareholder in a 

company. To avoid inaccuracy, we adopt the phrasing used in the Comeback Decision. 
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that an interested person may apply for an order, including an initial order. The question is whether 

equity investors are “interested persons” or “person[s] interested”6 under the CCAA. 

[63] Despite the frequent use of the term within it, the CCAA does not define who qualifies as 

an “interested person”. Its interpretation depends partially on the surrounding statutory context. 

As the parties have argued, that context includes provisions which limit the rights of “equity 

claimants” in CCAA proceedings as compared with creditors:7 

 Sections 4 and 5 provide that shareholders cannot meet and vote on a compromise or 

arrangement unless an application is made by a creditor, trustee in bankruptcy, or 

liquidator, and the court orders a meeting of shareholders. 

 Section 6(1) provides that the votes of those with “equity claims” do not count in 

computing the voting requirement for approving a plan unless the court has ordered a 

meeting under ss 4 or 5. 

 Section 22.1 provides that “equity claimants” must be placed in their own separate class 

and cannot vote on the plan unless the court orders otherwise. 

 Section 6(8) prohibits the court from sanctioning a plan that pays out “equity claimants” 

before other claims are fully paid. 

 

[64] What inferences should be drawn from this context? The appellants invite the inference 

that Parliament did not intend for equity investors to commence CCAA proceedings, given they 

have no unconditional right to participate once proceedings have started. We find a different 

inference more compelling: when Parliament intended to limit the rights of equity investors in 

CCAA proceedings compared with traditional creditors, it did so expressly. However, it chose 

broad language — “any person interested” — to identify those who may apply for an order in 

CCAA proceedings, which does not reflect an intention to exclude equity investors. 

[65] The legislative background to ss 6(8) and 22.1 also gives reason to doubt that Parliament 

intended to exclude equity investors from the class of “interested persons”. These provisions were 

introduced in 2009 to clarify that “equity claimants” rank beneath non-equity claimants in the order 

of priority and cannot recover money in CCAA proceedings before creditors have been paid in full. 

Consistent with the priority rule, equity investors can receive payment in circumstances when an 

insolvent debtor company has more than enough assets to satisfy non-equity claims. Further, the 

restrictions on the rights of equity investors to meet and vote on a compromise or plan in ss 4, 5, 

6(1), and 22.1 enable the supervising court to dispense with meetings that would serve no useful 

                                                 

6 The CCAA does not delineate between terms “interested person” and “person interested”. For simplicity, and except 

as otherwise noted, we use the term “interested person” to mean both in these reasons.   

7 The parties’ arguments assumed that these provisions apply by analogy to equity investors who are not strictly “equity 

claimants”.  
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purpose. That can be the case when the debtor company has insufficient assets to pay out non-

equity claims, so equity investors stand to gain nothing from approval of a plan. The key point is 

that neither the priority rule, nor the restrictions on meetings and voting requires preventing equity 

investors from starting CCAA proceedings in all circumstances. 

[66] Purposive considerations also support the view that an equity investor can be an “interested 

person” in appropriate circumstances, some of which we outline below. 

[67] The CCAA has various broad remedial objectives that were articulated in 9354-9186 

Québec inc v Callidus Capital Corp, 2020 SCC 10 at para 40: (1) resolving a debtor’s insolvency 

efficiently and impartially; (2) preserving and maximizing the value of the debtor’s assets; (3) 

treating claims against a debtor fairly and equitably; (4) protecting the public interest; and (5) 

balancing the costs and benefits of restructuring or liquidation. The phrases “any person interested” 

and “interested person” should be interpreted in a manner consistent with those objectives. 

[68] Allowing a person with no financial interest in CCAA proceedings to commence them will 

rarely be an effective way to further the relevant objectives. To further the CCAA’s remedial 

objectives, the term “interested person” should, at a minimum, be read as referring to someone 

with a financial interest in the outcome of the proceedings. For an equity investor to be an 

“interested person”, they must at least have the potential to share in the payment of funds from a 

successful compromise or arrangement. Whether that is so will depend on the financial situation 

of the debtor company. 

[69] The CCAA only applies when a debtor company is insolvent. There are various tests for 

insolvency under s 2(1) of the Bankruptcy and Insolvency Act, RSC 1985, c B-3, broadly divisible 

into “balance sheet” insolvency (where the value of total liabilities exceeds the debtor company’s 

assets) and “cash flow” insolvency (where the debtor company is unable to meet its obligations as 

they fall due, but its total assets may exceed the value of non-equity claims): Roderick J Wood, 

Bankruptcy and Insolvency Law, 3rd ed (Toronto: Irwin Law, 2025) at 19–22. 

[70] When a debtor company is “cash flow” insolvent at the time of the initial application — 

which the Comeback Decision called a “liquidity crisis” — equity investors may have a financial 

interest in the outcome of the CCAA proceedings because they could potentially receive payment 

under a compromise or arrangement, despite ranking below creditors in priority under s 6(8). As 

noted in the Comeback Decision at para 59, in a liquidity crisis, equity investors may have a 

significant financial interest in the debtor company. On the other hand, where the debtor company 

is “balance sheet” insolvent at the time of the initial application, it does not have sufficient assets 

to satisfy creditors’ claims, and equity investors usually have no financial interest in the outcome 

of proceedings given their priority ranking: Re Canadian Airlines Corporation, 2000 ABQB 442 

at para 143. 

[71] This interpretation aligns with the operation of the CCAA at later stages after the grant of 

an initial order. For example, when the court is deciding whether to approve a plan already voted 
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on, it must consider whether the plan is reasonable to shareholders if, at that time, the assets of the 

debtor company have a value greater than the claims of creditors: Re Stelco Inc, [2006] OJ No 

276 at para 16, 2006 CarswellOnt 406 (SC). It would be anomalous that the court must consider 

fairness to equity investors in CCAA proceedings started by a debtor company or creditor but need 

not consider them at all if those parties are unwilling to commence proceedings and equity 

investors are unable to do so: see Comeback Decision at para 59. 

[72] It is impractical to expect an equity investor to prove a debtor company is cash flow 

insolvent and its assets exceed the value of the creditors’ claims at the initial application stage. 

Applicants rarely have an exhaustive list of all the debtor company’s assets and liabilities at that 

stage. The most that can be expected is for an equity investor to show there is a reasonable 

possibility that the value of the assets exceeds the value of non-equity claims. 

[73] In this case, there is little information about whether the appellants were cash flow 

insolvent, balance sheet insolvent, or both. The Monitor’s reports make clear that there are no 

known secured creditors, and the Monitor advised the Court during the appeal hearing that creditor 

claims are insubstantial. The investors describe themselves as “fulcrum” stakeholders, by which 

they mean that there is value in the appellant entities available to them. That is consistent with 

representations made by counsel at the November 14, 2024 hearing, which the appellants have not 

disputed. In the circumstances, we agree with the finding in the ARIO Decision that the applicant 

Canadian investors, and the investors at large, were “interested persons” who could apply for the 

Initial Order. 

[74] In summary, equity investors can commence CCAA proceedings if they are “persons 

interested” under s 11 of the CCAA. That can be the case when there is a reasonable possibility at 

the time of the initial order that the debtor company is “cash flow” insolvent and has greater total 

assets than liabilities. We hasten to add that an application by an “interested person” is only a 

necessary condition for granting an initial order, and there are innumerable reasons why an initial 

order sought by an equity investor might not be appropriate in the circumstances. In this case, one 

important consideration was that no creditors objected to the investors’ initial application. 

2. Whether the CCAA proceedings were improper because: (a) they were inconsistent 

with the purposes of the CCAA; (b) they were bound to fail or there was no plan to 

achieve their purposes; or (c) they were not fair to other investors or the issuers 

 

a. Consistency with the purposes of the CCAA 

[75] As noted, s 11 of the CCAA grants broad authority to the court to make orders it considers 

appropriate in the circumstances. The appropriateness of an order depends on whether it would 

advance the underlying objectives of the CCAA: Century Services Inc v Canada (Attorney 

General), 2010 SCC 60 at para 70. 
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[76] In this case, the Comeback Decision found that the Initial Order and the CCAA proceedings 

would further at least two objectives of the CCAA: preserving the value of the debtor’s assets and 

fair treatment of investors’ claims. The appellants acknowledge these were proper purposes, 

subject to a qualification addressed below. 

[77] The CCAA is an insolvency statute because it applies “in respect of” insolvent debtor 

companies and, as such, it shares the general remedial objectives of Canada’s insolvency statutes 

articulated in Callidus: see paragraph 67 above. Historically, the distinctive objective of CCAA 

proceedings was to help an insolvent company remain in business by reaching a compromise with 

its creditors under judicial supervision, as opposed to liquidating its assets to satisfy creditor 

claims: Callidus at para 41. The preservation of the debtor company’s business as a going concern 

typically involves a compromise of its debt and some kind of business restructuring. 

[78] However, the survival of the debtor company’s business is not an essential objective of the 

CCAA. The courts have recognized the legitimacy of “liquidating CCAAs” in which the debtor 

company’s assets are sold, and the proceeds are distributed to creditors and stakeholders: Callidus 

at para 42. The debtor company’s business might survive the liquidation process (e.g., if it is sold 

as a going concern), but it might not (e.g., if the assets are sold piecemeal). 

[79] The CCAA proceedings in this case have evolved into a kind of liquidating CCAA.8 The 

Comeback Decision identified its purposes as preserving the value of the remaining assets held by 

entities within the Fossil Creek and Windridge investment structure,9 realizing those assets, and 

ensuring the fair treatment of investors’ claims by distributing the assets through a claims process 

administered by the Monitor: Comeback Decision at paras 64, 68. Those objectives required the 

Monitor to take control of the entities involved in the Fossil Creek and Windridge projects, largely 

because existing management was unwilling or unable to preserve the value of the assets and to 

treat investors fairly. Returning money to the investors would involve the Monitor selling the 

remaining lands: Comeback Decision at para 70. 

[80] The appellants argue that the original purposes of the Initial Order were not preserving 

assets and fairly returning value to investors but rather appointing the Monitor to investigate the 

entities subject to the Initial Order and to gather information. Both decisions under appeal noted 

that, initially, the Monitor’s primary task was investigation: Comeback Decision at para 69; ARIO 

Decision, AR, 88/29. The appellants argue that the CCAA cannot be used for the sole purpose of 

investigating debtor companies although other legal mechanisms may be available for doing so, 

such as an investigative receivership. 

                                                 

8  At the hearing of the originating application, counsel for the applicant investors did not know whether the 

proceedings would be used to liquidate the entities’ businesses or restructure them: AR, 117. 

9 Namely, the remaining proceeds of sale and the unsold lands. 
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[81] We agree that initial orders should not be granted for the sole purpose of gathering 

information about debtor companies: that is not among the remedial objectives of the CCAA 

identified in Callidus. That is not what happened here, however. In this case, as in many others, 

conducting an investigation was a necessary step to achieving other legitimate objectives of CCAA 

proceedings. The purpose of authorizing the Monitor to investigate the debtor companies and 

affiliated entities was to determine whether they held assets that the Monitor might gain control of 

and distribute fairly among the investors and other stakeholders: Comeback Decision at para 1. 

Both were valid objectives under the CCAA. 

b.  Whether the CCAA proceedings were bound to fail or lacked a “germ of a plan” 

 

[82] The appellants raise various issues regarding the likelihood that the CCAA proceedings will 

achieve their stated purposes — namely, preserving the value of the remaining Fossil Creek and 

Windridge assets and fairly distributing them to investors and other stakeholders through a fair 

claims process. 

[83] One argument made at the comeback hearing is that the proceedings were “doomed to fail”. 

The only Fossil Creek and Windridge assets known to remain are the unsold Windridge lands, the 

proceeds of the expropriation sale of part of the Windridge lands, the one remaining Fossil Creek 

lot, and the proceeds of the 2024 sale of the Fossil Creek lands. Those assets are held by Texas 

entities that are not subject to the CCAA proceedings: Trails of Fossil Creek Properties LP, the 

Hills of Windridge Trust, and Hills of Windridge LP. 

[84] To achieve the objectives of asset preservation and fair distribution, the Monitor must gain 

control of the remaining land and proceeds in Texas. The appellants argue that it is impossible to 

do so because the Monitor has no powers of management or control over the Texas entities that 

hold those assets. 

[85] This argument must fail given the applicable standard of review. In the Comeback 

Decision, the chambers judge found it was premature at the second stage of the comeback hearing 

to conclude the Monitor would fail to gain control of the Texas assets: Comeback Decision at para 

67. The Monitor might be able to exercise its powers over the Texas LLCs under the Initial Order 

to take legal action in Texas against the Texas entities that hold the remaining assets. The Texas 

LLCs were involved in the 2024 sale of the Fossil Creek lands and the expropriation sale of part 

of the Windridge lands, and they may have legal claims to the remaining assets that the Monitor 

can bring on their behalf. These are factual findings and the appellants have neither argued, nor 

demonstrated, that they reflect palpable and overriding error. Indeed, developments since the 

comeback hearing have reinforced it. In March 2025, a different chambers judge approved the 

Monitor’s plan to “repatriate” the Texas assets, which further indicates that the CCAA proceedings 

are not “doomed to fail”. That decision is not under appeal. 
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[86] The appellants make a related but different argument about the prospect of success in this 

case. A line of case law originating in Re Inducon Development Corp, [1992] OJ No 8 at para 14, 

1991 CarswellOnt 219 (Ct J (GD)) establishes that an applicant for an initial order under the CCAA 

must have, at the very least, a “germ of a plan” for using the CCAA process to achieve the remedial 

purposes of the legislation.10 In a typical CCAA proceeding, that means having a “germ of a plan” 

for compromising creditors’ claims and perhaps restructuring the debtor companies. In this case, 

it means having a “germ of a plan” for preserving the value of the Texas assets and fairly 

distributing them to investors and stakeholders. 

[87] The Comeback Decision concluded that the applicant investors and the Monitor did have a 

“germ of a plan” to achieve those objectives, namely selling the remaining land in Texas and 

returning the money to investors: Comeback Decision at para 70. The appellants argue this reflects 

error. They say that any “germ of a plan” to preserve and distribute the value of the Texas assets 

must include steps for acquiring control of those assets, which are currently outside the reach of 

the CCAA proceedings. Since the Monitor had not proposed a way of doing that, there was no 

“germ of a plan” at the comeback hearing. The appellants characterize this as an error of law about 

the meaning of the “germ of a plan” requirement. We disagree. 

[88] The legal authorities do not specify the level of detail that is required for a “germ of a plan”. 

Inducon at para 14 distinguishes between a germ of a plan, an outline of a plan, and a formalized 

plan. A “germ of a plan” is something less detailed than an outline of a plan. At the very least, it 

must identify the aims of the CCAA proceeding, although it will contain few details about how the 

proceedings will achieve them. Applicants must provide some sense of what they intend to do, so 

the court can assess whether there is a reasonable possibility of success: Azure Dynamics 

Corporation (Re), 2012 BCSC 781 at para 13. 

[89] The phrase “germ of a plan” is another name for the requirement of a reasonable possibility 

that the CCAA proceedings will succeed in their purposes: Alberta Treasury Branches v Tallgrass 

Energy Corp, 2013 ABQB 432 at para 14; Industrial Properties Regina Limited v Copper Sands 

Land Corp, 2018 SKCA 36 at para 20. Without a reasonable possibility of success, the expense 

and disruption of CCAA proceedings are unjustifiable. What courts consider to be a reasonable 

possibility of success is context-dependent, and relevant context can include whether there are 

creditors opposed to the proceedings or whether the management of the debtor company is merely 

using the CCAA proceedings as a tactic to delay creditors: Tallgrass Energy at para 14; 

Montreal Maine & Atlantic Canada Co (Plan of arrangement) (Arrangement relatif à), 2015 

QCCS 5896 at para 29. 

                                                 

10 Numerous cases have followed Inducon, including Alberta Treasury Branches v Tallgrass Energy Corp, 2013 

ABQB 432 at para 14; Industrial Properties Regina Limited v Copper Sands Land Corp, 2018 SKCA 36 at para 20; 

Nuance Pharma Ltd v Antibe Therapeutics Inc, 2024 ONSC 7210 at para 96. 
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[90] The “germ of a plan” requirement is not onerous. The reason is obvious: it applies to initial 

orders. At that stage of CCAA proceedings, applicants often lack detailed information about the 

affairs of the debtor companies, which limits their ability to formulate a plan to achieve the 

objectives of the proceedings. That is especially true in creditor- or investor-driven CCAA 

proceedings, where the applicants rarely have access to all the debtor company’s records. 

[91] In this case, the finding in the Comeback Decision that the applicant investors had 

established a reasonable possibility that the proceedings would achieve their objectives was one 

of mixed fact and law, reviewable for palpable and overriding error. At the comeback hearing, 

there was relatively little information about the inner workings of the Fossil Creek and Windridge 

entities, partly due to the failure of some of them to meet their reporting obligations to investors. 

That was a relevant consideration in assessing whether there was a reasonable possibility of 

success. While success was dependent on the Monitor gaining control of the Texas assets, it was 

open to the chambers judge to find it was a possible outcome and not bound to fail. 

[92] We provide a note of qualification. The fact that there was a sufficient “germ of a plan” to 

begin CCAA proceedings does not mean that it is appropriate to continue them indefinitely. If 

information becomes available that raises doubts about the prospects of success, an interested party 

can apply to terminate the proceedings. 

c. Fairness to other investors and issuers 

[93] The appellants argue that the CCAA proceedings are inappropriate because they are unfair 

to most investors in the Fossil Creek and Windridge projects. They also argue that enabling 

investors to seek relief in CCAA proceedings gives them rights they did not bargain for. Although 

the latter argument is not phrased in terms of fairness, in essence, it asserts that the CCAA 

proceedings are unfair to the entities that issued trust units to the Canadian investors and UFIs to 

the offshore investors. 

[94] As noted, the court has authority under s 11 of the CCAA to make any order it considers 

appropriate in the circumstances, including initial orders. The finding in the Comeback Decision 

that the Initial Order was appropriate — among other things, because it was fair to the majority of 

investors and the issuing entities — was an exercise of discretion, owed deference absent an error 

of principle or a clearly wrong finding amounting to an injustice: Penner v Niagara (Regional 

Police Services Board), 2013 SCC 19 at para 27; Callidus at para 53; Atlantic Sea Cucumber 

Ltd v Weihai Taiwei Haiyang Aquatic Food Co Ltd, 2024 NSCA 35 at para 34. 

[95] The issue of fairness to investors arises because the large majority of investors in the Fossil 

Creek and Windridge projects are unaware of the CCAA proceedings. The costs of the proceedings 

— such as the Monitor’s fees and representative counsel’s fees — will be taken out of the assets 

that are liquidated before any money is returned to investors. Most investors have not agreed to 

that. 
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[96] The Comeback Decision concluded that the CCAA proceedings were fair nonetheless 

because, “if it was possible to contact and inform all investors, a strong majority would support 

the CCAA process”: Comeback Decision at para 74. That was based on a further factual finding 

that representative counsel had done what they could to contact investors and, of those contacted, 

the vast majority supported the proceedings: Comeback Decision at paras 72–74. 

[97] Those findings and inferences do not reflect any error of principle or clear error of fact. 

Indeed, they accord with a common sense view of the investors’ predicament. Given the “general 

disregard” for investors’ rights, the large majority of investors are unlikely to receive any returns 

outside the CCAA proceedings: Comeback Decision at para 43. These proceedings provide some 

chance of a return, even though the proceeds available for distribution will be reduced by the 

lawyers’ and Monitor’s fees, and other costs. 

[98] The other fairness argument is that the investors bargained only for the limited contractual 

rights set out in the Deeds of Covenant, Declarations of Trust, and original offering memorandums. 

The appellants argue that those rights expose investors to the risk of receiving no returns on their 

investment and, if the Fossil Creek and Windridge entities have breached investors’ contractual 

rights, the investors’ recourse should be limited to suing for breach of contract. Allowing them 

access to relief under the CCAA would give them rights they have not paid for. 

[99] The Comeback Decision rejected the same argument for two reasons. One was that the 

investors did not “bargain” for anything when they purchased the trust units and UFIs, if 

“bargaining” means “negotiating”. The units and UFIs were offered on a “take it or leave it” basis: 

Comeback Decision at paras 46–47. The other reason was that the language of the Deeds of 

Covenant, Declarations of Trust, and original offering memorandums did not purport to exclude 

investor access to, or reliance on, proceedings under the CCAA: Comeback Decision at para 47. 

[100] Both are findings of mixed fact and law, about the way the securities were marketed and 

the interpretation of the transaction documents. Neither reflects a palpable and overriding error. 

We conclude that the process by which investors purchased their investments and the transaction 

documents governing them do not bar investors from commencing CCAA proceedings. 

3.  Whether the decisions were procedurally defective 

a.  Did the original short notice application make the subsequent decisions unfair? 

[101] When the Canadian investors applied for the Initial Order, they gave the appellants fewer 

than two days’ notice, instead of the 10 days required under R 3.9 of the Rules. Given the volume 

of materials, the application was effectively made without notice (i.e., ex parte). 

[102] There are various objections to the initial ex parte application, but the main one is that it 

rendered the Initial Order, the ARIO Decision, and the Comeback Decision procedurally unfair. 
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[103] Considered in isolation, the Initial Order was procedurally unfair. However, the Initial 

Order is not under appeal. More importantly, the fairness of the CCAA proceedings should not be 

judged based on the initial application alone. The point of the comeback hearing was to re-hear 

the original application on notice to the appellants at which time the applicant investors still bore 

the burden of proof. The appellants had notice of both stages of the comeback hearing and a fair 

opportunity to make submissions. Since the burden remained with the applicant investors at the 

comeback hearing, the ex parte Initial Order did not result in procedural prejudice to the appellants. 

[104] In short, the ARIO Decision and the Comeback Decision were procedurally fair. 

[105] The appellants also argue that the ex parte application for the Initial Order was unwarranted 

and that the order should be set aside for that reason. 

[106] Debtor companies frequently obtain initial orders under the CCAA with little or no notice 

to interested stakeholders. Indeed, the template initial order commonly used in Alberta includes a 

provision abridging the notice period that would ordinarily apply. Section 11 of the CCAA 

contemplates applications made “on notice to any other person or without notice as it may seem 

fit”. Of course, it does not follow that short notice or ex parte initial orders are always appropriate. 

The applicant must provide evidence of urgent circumstances requiring an immediate order and 

show that giving full notice to stakeholders is not possible given the urgency. 

[107] There were, or appeared to be, urgent circumstances justifying the ex parte application for 

the Initial Order against entities connected to the Angus Manor project. The applicant investors 

had learned from Facebook that a sale of the Angus Manor land in Ontario was imminent and that 

conditions on the sale would be waived on November 15, 2024 (i.e., the day after the initial 

hearing): Comeback Decision at paras 7–8. However, the applicants were aware that the Fossil 

Creek and Windridge projects were carried out through distinct corporate structures and did not 

allege urgent circumstances justifying ex parte relief against entities related to those projects. 

[108] The appellants argue that the proper response to an unwarranted ex parte application for 

an initial order under the CCAA is to set it aside at the comeback hearing, even if the order is 

justified on its merits. There is little authority to support that position, however. In two cases, 

courts set aside an ex parte initial order after a comeback hearing and noted that the original 

ex parte application was not justified by urgent circumstances: Marine Drive Properties Ltd (Re), 

2009 BCSC 145; Encore Developments Ltd (Re), 2009 BCSC 13. In both, the court found that 

the proceedings were unlikely to succeed or had no utility in the circumstances: Marine Drive at 

para 32; Encore Developments at paras 7–8, 23–25. Neither case involved the court ending CCAA 

proceedings that were meritorious for the sole reason that the initial ex parte application was 

unjustified. No authority was cited, nor did we find any, for the equivalent proposition outside the 

CCAA context in general civil litigation. 

[109] The rule proposed by the appellants would be a disproportionate response to unjustified 

ex parte CCAA applications. It could disincentivize justified ex parte applications, as well as 
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unjustified ones, and would require the termination of meritorious CCAA proceedings which may 

benefit multiple stakeholders and the public at large because they were started without adequate 

notice. In most cases, any procedural prejudice from an unwarranted ex parte initial application is 

eliminated by comeback hearings on full notice to the appellants. In some circumstances, it may 

be appropriate to impose cost consequences on applicants who make unwarranted ex parte 

applications. 

b. Did the decisions misplace the burden of proof? 

[110] At the comeback hearing, the applicant Canadian investors retained the burden of 

establishing the prerequisites for the CCAA to apply and that the Initial Order was appropriate in 

the circumstances. 

[111] The appellants argue that the ARIO Decision misplaced the burden of proof. The chambers 

judge concluded that he did not have enough information to decide whether the CCAA proceedings 

should continue. He instructed the Monitor to include information about various topics in its next 

report: the rights of each class of investors, ownership of the properties, value of the properties, 

the marketing of the properties, and the investor approval process for any sales: AR, 94/1–17. The 

chambers judge extended the stay of proceedings to enable the Monitor to obtain the required 

information and the Initial Order remained in force, slightly amended: AR, 98/6–10. 

[112] Given that the chambers judge lacked evidence necessary to determine whether the Initial 

Order was appropriate, the burden of proof at a comeback hearing would ordinarily have required 

termination of the proceedings. The issue is whether the facts engage an exception to the normal 

burden of proof at a comeback hearing. The investors argue that they do: some of the appellants 

were to blame for the missing information because they did not meet their obligations under the 

Deeds of Covenant and the Declarations of Trust. We agree. 

[113] The Canadian investors in Fossil Creek and Windridge had a right to receive annual 

financial statements from the administrator11 of the trusts before each meeting of unitholders. The 

administrator failed to provide that information and did not maintain financial records: Comeback 

Decision at paras 36, 39. The offshore investors had a right to inspect books and records maintained 

by the facilitator,12 but no such records were kept: Comeback Decision at paras 37, 40. They had 

the right to vote on sales of the Fossil Creek and Windridge lands, but their approval was never 

sought. 

                                                 

11 A2A Capital Management Inc (later renamed to Serene Country Homes (Canada) Inc).  

12 Fossil Creek LLC and Windridge LLC. 
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[114] We infer that the applicant investors lacked financial information about the projects and, 

most likely, the sales and marketing of the lands due to non-compliance by some of the appellants. 

This comprises most of the missing information identified in the ARIO Decision. 

[115] The allocation of the burden of proof in civil cases is not immutable and can be sensitive 

to considerations of fairness and the relative knowledge of the parties: Freyberg v Fletcher 

Challenge Oil and Gas Inc, 2005 ABCA 46 at para 75. If material information was exclusively 

within the knowledge or control of one party, fairness may require adjusting the burden of proof 

that normally applies: Canada v Anchor Pointe Energy Ltd, 2007 FCA 188 at para 36. That is the 

case here. The applicant investors lacked the information identified in the ARIO Decision because 

the information had been wrongly withheld from them. It would have been unfair to put the burden 

on the applicant investors to adduce evidence that was not within their knowledge or control. 

VI. ANALYSIS — Specific Issues 

1.  Are the Texas LLCs “debtor companies”? If not, did the court have statutory 

authority or inherent jurisdiction to subject the Texas LLCs to the Initial Order? 

a. Factual and legal background 

[116] The Texas LLCs were incorporated in Texas and played a significant role in obtaining 

investment from Canadian investors for the Fossil Creek and Windridge projects in 2014 and 2015. 

By the date of the Initial Order, however, they were not conducting business in Canada (Comeback 

Decision at para 76), and there is no evidence that they owned any assets in Canada. 

[117] Based on those facts, the Texas LLCs did not qualify as “debtor companies” under the 

CCAA. The Comeback Decision concluded otherwise, applying a “flexible” interpretation of the 

definitions of “debtor company” and “company” in s 2(1): Comeback Decision at para 77. 

However, the wording of those definitions leaves no room for flexibility on these facts. It is clear 

that a company incorporated outside Canada is a debtor company only if it conducts business in 

Canada or has assets in Canada. 

[118] The issue, then, is whether the courts below had authority to subject the Texas LLCs to the 

Initial Order, including the provisions granting enhanced powers to the Monitor, given that they 

were not debtor companies. 

[119] There are two potential sources of the court’s authority to subject non-debtor companies to 

initial orders in CCAA proceedings. First, there is the statutory authority under s 11 of the CCAA 

to make “any order” considered appropriate: 

11 Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and 

Restructuring Act, if an application is made under this Act in respect of a debtor 

company, the court, on the application of any person interested in the matter, may, 
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subject to the restrictions set out in this Act, on notice to any other person or without 

notice as it may see fit, make any order that it considers appropriate in the 

circumstances. 

Section 11 is complemented by the more specific authority under s 11.02 to grant a stay of 

proceedings on an initial application. 

[120] The second source is the court’s inherent jurisdiction to control its own processes: Janis P 

Sarra, Rescue! The Companies’ Creditors Arrangement Act, 2nd ed (Toronto: Thomson Reuters, 

2013) at 100. There is, however, a hierarchy between these sources of authority. Courts must look 

to the statute first before relying on inherent jurisdiction to ground orders made in CCAA 

proceedings: Century Services at para 65. 

b. Authority under s 11 to make initial orders against non-debtor companies 

[121] The Texas LLCs argue that courts lack statutory authority under s 11, or any other 

provision, to make orders against non-debtor companies. They accept that courts have inherent 

jurisdiction to stay proceedings against non-debtor entities in aid of the CCAA process, but submit 

that it goes no further than granting stays. We disagree. Supervising courts have statutory authority 

under s 11 to subject non-debtor companies to initial orders where it is appropriate in the 

circumstances. 

[122] The starting point is s 3(1) of the CCAA, which states when the Act applies: 

3 (1) This Act applies in respect of a debtor company or affiliated debtor companies 

if the total of claims against the debtor company or affiliated debtor companies, 

determined in accordance with section 20, is more than $5,000,000 or any other 

amount that is prescribed. 

The relevant feature for present purposes is that the Act applies “in respect of a debtor company or 

affiliated debtor companies”. 

[123] The parties advance different interpretations of s 3(1) and its relationship with s 11. The 

Texas LLCs argue that s 3(1) means that the CCAA only applies “to” debtor companies and that it 

limits the court’s statutory authority to making orders binding debtor companies alone. The 

respondents argue that s 3(1) merely triggers the application of the CCAA without limiting the 

scope of the court’s authority under s 11 or other provisions. In other words, once the s 3(1) 

threshold is met — there is a debtor company or affiliated debtor companies against which claims 

exceed $5 million — the CCAA applies and the powers under the Act are vested in the supervising 

court. 

[124] In our view, the respondents’ interpretation is better supported by the text of ss 3(1) and 

11, the purposes of the CCAA, and the case law interpreting those provisions. 
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[125] Section 3(1) is expressed in very broad language. It states that the CCAA applies “in respect 

of a debtor company”, not that it applies “to debtor companies”. The words “in respect of” create 

the widest possible scope when connecting subject matters: Poonian v British Columbia 

(Securities Commission), 2024 SCC 28 at para 36. The language leaves open the possibility that 

the CCAA authorizes courts to make orders binding non-debtor companies that are appropriately 

connected to a debtor company. 

[126] The language of s 11 is also very broad. It requires an application be made “in respect of a 

debtor company” before the court’s authority is engaged, but there is no language that limits the 

orders it may make to those binding debtor companies. Rather, the court may make “any order” it 

considers appropriate in the circumstances. 

[127] This interpretation of the relationship between ss 3(1) and 11 is more conducive to 

achieving the CCAA’s objectives. Orders binding non-debtor companies are sometimes necessary 

to avoid frustrating the purposes of a particular proceeding. A stay of proceedings against a non-

debtor company whose business is intertwined with that of the debtor company may be necessary 

to give the debtor company the latitude necessary to develop a restructuring strategy. This case 

presents a different example: to preserve the value of debtor companies’ assets and distribute them 

fairly to stakeholders, it is necessary to grant the Monitor power to use the Texas LLCs’ causes of 

action to gain control of the remaining assets in Texas. No doubt, the actual words of ss 3(1) and 

11 cannot be distorted to make it a more useful tool for achieving the CCAA’s purposes: 

R v Breault, 2023 SCC 9 at para 26. But given the very broad language of ss 3(1) and 11, the 

interpretation under consideration does not raise that concern. 

[128] The case law provides some support for each view of how s 3(1) operates. The view that s 

3(1) limits the scope of the court’s statutory authority to orders against debtor companies is 

reflected in Re Lehndorff General Partner Ltd (1993), 17 CBR (3d) 24 at paras 14–16, [1993] OJ 

No 14 (Ct J (GD)); Re Calpine Canada Energy Limited (Companies’ Creditors Arrangements 

Act), 2006 ABQB 153 at paras 33–34; Canwest Publishing Inc, 2010 ONSC 222 at paras 33–34; 

Great Basin Gold Ltd (Re), 2012 BCSC 1459 at para 104; Re Just Energy Corp, 2021 ONSC 

1793 at para 116; Re 4519922 Canada Inc, 2015 ONSC 124 at para 37 

[129] However, a substantial body of cases also supports the contrary view. In several cases, 

courts have made orders binding non-debtor companies relying on statutory authority under ss 11, 

11.02, or other provisions: Arrangement relatif à Bloom Lake General, 2021 QCCS 2946 at paras 

47, 103–104; In Re Hudson’s Bay Company, 2025 ONSC 1530 at paras 40–48, 79–82 

Pacific Exploration & Production Company (Re), 2016 ONSC 5429 at paras 26–27; BZAM Ltd 

Plan of Arrangement, 2024 ONSC 1645 at paras 16, 42–43; JTI-Macdonald Corp, Re, 2019 

ONSC 1625 at para 14; In the Matter of a Plan of Compromise or Arrangement of Sandvine 

Corporation et al, 2024 ONSC 6199 at paras 3, 37; Re Chalice Brands Ltd, 2023 ONSC 3174 at 

paras 6, 35–36; Homburg Invest Inc (Arrangement relatif à), 2011 QCCS 4989 at paras 9, 12, 

35; Miniso International Hong Kong Limited v Migu Investments Inc, 2019 BCSC 1234 at paras 
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58–59, 62; 1057863 BC Ltd (Re), 2024 BCSC 1111 at paras 33–34, 46–50. While the reasons in 

these cases are not extensive, the courts clearly regarded 3(1) as a trigger to the application of the 

CCAA, not as a limit on the scope of their authority under it. 

[130] Adopting the Texas LLCs’ interpretation of s 3(1) would require recharacterizing most of 

the decisions mentioned as resting on the courts’ inherent jurisdiction rather than on statutory 

authority. Some cases, such as Bloom Lake and 1057863 BC Ltd (Re), resist that kind of 

recharacterization because the courts went beyond granting a stay of proceedings and appointed a 

monitor with varying powers over non-debtor companies. On the Texas LLCs’ argument, the 

courts would have exceeded their inherent jurisdiction — and their lawful authority — by doing 

so. In our view, there is no compelling reason to reinterpret the cases in this way. Their outcomes 

and reasoning are supported by a textually grounded interpretation of s 3(1) as a trigger, not a limit, 

on the courts’ statutory authority. Recasting some cases as exercises of inherent jurisdiction would 

also conflict with the principle that courts should, where possible, ground their authority in the 

CCAA itself rather than in inherent jurisdiction. As explained above, s 11 is broad enough to 

authorize orders binding non-debtor companies. 

c. Authority under s 11 to appoint a “super-monitor” over non-debtor companies 

[131] The Texas LLCs also argue that courts in CCAA proceedings lack any authority — 

statutory or inherent — to grant a monitor powers of management and control (so-called “super-

monitor” powers) over non-debtor companies. 

[132] There are several cases in which courts have exercised statutory authority to appoint 

monitors with “ordinary” investigative and reporting powers in relation to non-debtor companies13 

and at least one case, Bloom Lake, where the Court granted the monitor expanded powers to 

investigate a non-debtor company. There are, however, no reported decisions in which a court 

granted a monitor powers to manage a non-debtor company’s business and control its assets. 

Nonetheless, there is no principled basis for drawing a sharp distinction between the court’s 

authority to appoint an “ordinary” monitor and a “super-monitor” over non-debtor companies. 

[133] Courts undoubtedly have statutory authority to grant monitor powers to manage and control 

debtor companies, and the most plausible source of that authority is s 11 of the CCAA: Vern W 

DaRe & Alfonso Nocilla, “Bestriding the Narrow World: Is It Time to Bifurcate the Role of the 

CCAA Monitor?” (2020) 18 Annual Rev Insolvency L 224 at 236–239; Arrangement relatif à 

9323-7055 Québec inc (Aquadis International Inc), 2020 QCCA 659 at para 68; Mantle 

Materials Group, Ltd (Re), 2024 ABKB 19 at para 66. As explained in the previous section, the 

                                                 

13 Unreported orders include: (1) Re Sandvine Corporation (15 November 2024), ONSC CV-24-00730836-00CL 

(Order of Osborne J); (2) Re Peavy Industries General Partner Ltd (6 February 2024), Calgary, ABKB 2501-01350 

at para 4 (Order of Johnston J); (3) Re Just Energy Group Inc (19 March 2021), ONSC CV-21-00658423-00CL 

(Order of Koehnen J); (4) Re Hudson’s Bay Company ULC Compagnie de la Baie D’Hudson SRI (7 March 2025), 

ONSC CV-25-00738613-00CL at para 3 (Order of Osborne J). 
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courts’ authority under s 11 is not limited to making orders against debtor companies, so their 

authority to appoint “super monitors” is not limited in that way either. 

[134] The Texas LLCs rely on the Ontario Court of Appeal’s decision in Stelco Inc (Re), 2005 

CanLII 8671 (ONCA) [Stelco ONCA] to support the proposition that courts lack authority to grant 

a monitor powers of management and control over non-debtor companies. In our view, that 

decision is distinguishable. Stelco ONCA did not address the alleged difference between the 

courts’ authority over debtor companies and non-debtor companies. Rather, the Court held that s 

11 does not grant courts authority in CCAA proceedings to remove directors from a debtor 

company because the Canada Business Corporations Act, RSC 1985, c C-44 prescribes a process 

for their removal: Stelco ONCA at paras 47–50. Its core holding is that s 11 does not authorize the 

court to make orders where a specific statutory scheme otherwise exits: Stelco ONCA at para 48. 

[135] That issue does not arise in the present appeals. Here, the Initial Order did not remove the 

directors of the Texas LLCs — it removed some of their powers of management and control and 

granted them to the Monitor, an issue not addressed by Stelco ONCA. Insofar as Stelco ONCA 

may be read as doubting the courts’ statutory authority to grant such powers to a monitor, it has 

been overtaken by later developments. It predates the more frequent use of use of “super-monitors” 

and the 2009 amendments to the CCAA, which expanded monitors’ functions and duties. 

d. Summary 

[136] In summary, the courts below had statutory authority under s 11 of the CCAA to subject 

the Texas LLCs to the Initial Order (including provisions granting enhanced monitor powers), 

even though the Texas LLCs were not debtor companies at the time. 

[137] The fact that the courts have authority to make orders against non-debtor companies, 

particularly foreign incorporated companies, does not mean that it is always appropriate to exercise 

it. These appeals did not raise the tricky issue of which factors or principles should structure the 

exercise of the court’s authority.14 At a minimum, the non-debtor company must be integrally and 

closely related to the debtor companies’ business such that the order is necessary to achieve the 

purposes of the proceedings. Further obstacles arise when a court is asked to grant a monitor 

powers to manage a foreign incorporated company, such as the monitor’s capacity to comply with 

the corporate law of another country. Since these issues were not raised in the appeals, we refrain 

from commenting on them. 

[138] Finally, we note the Texas LLCs’ brief argument that the courts below erred in granting a 

stay of proceedings against them. They submit the stay did nothing to further the purposes of these 

                                                 

14 The Texas LLCs’ factum argued that the courts below erred in granting the Monitor powers to manage and control 

their business by failing to apply the law on interim injunctions. However, counsel clarified at the hearing that the 

argument assumed that the courts lacked statutory authority to grant these powers to the Monitor. As we have 

explained in the text, the courts had the statutory authority to do so.  
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CCAA proceedings because the Texas LLCs have been inactive for a long time and have no assets. 

The Comeback Decision found, however, that the Texas LLCs played an active role in the 2024 

sales of project lands and that their inclusion in the CCAA proceedings was integral to their success. 

These are findings of fact, or of mixed fact and law, reviewable for palpable and overriding error, 

and none has been shown. 

2.  Did the court err in confirming the CCAA proceedings against the Texas LLCs despite 

the lack of an order permitting service on them in Texas? 

[139] The applicant Canadian investors served their originating application for the Initial Order 

on fewer than two days’ notice to the respondents, including the Texas LLCs. They served the 

application on the Texas LLCs by courier delivery to an individual in Texas without obtaining an 

order under R 11.25(2) of the Rules permitting service of the Texas LLCs outside of Canada. 

[140] Counsel for the Texas LLCs were present at the initial hearing on November 14, 2024 and, 

at that time, received notice of the Initial Order and the date of the comeback hearing. No issue 

has been raised on appeal about service of the Initial Order itself. 

[141] At the first stage of the comeback hearing on November 21, 2024, the Texas LLCs 

contested the Alberta courts’ jurisdiction and pointed out that the applicant investors had not 

obtained an order permitting service of the originating application ex juris. Despite that, the 

chambers judge found that the Texas LLCs had notice of the CCAA proceedings and that the 

Alberta courts had jurisdiction over them because “they [were] inextricably intertwined in the 

corporate and investment structure of the Windridge and Fossil Creek projects that were marketed 

to Canadian investors in Canada through Alberta and Ontario corporations, limited partnerships, 

and trusts”: ARIO Decision, AR, 89/8–12. 

[142] The Rules governing service of a commencement document outside Canada have dual 

functions. One is to ensure that the responding party has notice of the proceeding, and the other is 

to ensure there is an arguable basis for the Alberta courts to exercise jurisdiction over the 

responding party. The test for an order permitting service of a commencement document outside 

Canada under R 11.25(2) has a jurisdictional component because it requires the party issuing it to 

show a good, arguable case of a “real and substantial connection” between Alberta and the facts 

on which the claim is based: Acciona Infrastructure Canada Inc v Posco Daewoo Corporation, 

2019 ABCA 241 at para 14. 

[143] On appeal, the Texas LLCs have not challenged the chambers judge’s finding that the 

Alberta courts have jurisdiction over them in these proceedings. That may be because they accept 

that the proceedings have a real and substantial connection to Alberta or that they have attorned to 

the jurisdiction of the Albera courts through their actions to set aside the Initial Order. Their 

arguments against the Initial Order have not been limited to disputing the jurisdiction of the Alberta 

courts but have extended to contesting its legal merits. 
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[144] The Texas LLCs’ actual ground of appeal regarding service ex juris is rather different. 

They argue that the ARIO Decision erred in finding that they had notice of the CCAA proceedings 

by the date of the comeback hearing. They say that was an error because the finding of notice made 

the issue of service ex juris of the originating application moot. We disagree. 

[145] First, it is a fact that the Texas LLCs had notice of the CCAA proceedings (i.e., the Initial 

Order and the comeback hearing) before the date of the comeback hearing. It cannot have been an 

error for the chambers judge to find that fact, even though the initial originating application had 

not been served as required by the Rules: Sandhu v MEG Place LP Investment Corporation, 2012 

ABCA 266 at paras 18–19. 

[146] Second, the finding that the Texas LLCs had notice of the Initial Order by the date of the 

comeback hearing did not make the issue of service ex juris moot. As noted, the Rules governing 

service ex juris have dual functions — to provide notice and to establish an arguable basis for 

jurisdiction. The chambers judge’s finding about notice did not take jurisdiction, or the application 

of the test for service outside Canada, off the table. He made a separate finding that the Alberta 

courts had jurisdiction over the Texas LLCs in these proceedings. It remained open to the Texas 

LLCs to contest that finding on appeal, whether based on the general law of jurisdiction or the 

absence of an order permitting service of the originating application ex juris. Their conduct in 

contesting the Initial Order may have made the jurisdiction issue a losing one, but the finding that 

they had notice of the CCAA proceedings did not make it moot. 

3. Were the Canadian WFC Entities individually insolvent? If not, did the court have 

authority to subject them to the Initial Order? 

 

[147] The Canadian WFC Entities argue that the Initial Order should not have applied to them 

because none of them was insolvent when the order was made. Their argument closely mirrors the 

Texas LLCs’ argument addressed earlier at paragraphs 121–130. 

[148] Again, the starting point is s 2(1) of the CCAA, which defines a “debtor company” as a 

company that is insolvent, among other requirements. Neither decision under appeal found that 

any of the Canadian WFC Entities were individually insolvent on the date of the Initial Order. On 

appeal, the Monitor and the investors point to evidence in the record suggesting each was insolvent; 

however, that evidence is equivocal,15 and it is not this Court’s role to make fresh findings of fact. 

[149] Accordingly, we proceed on the footing that the Canadian WFC Entities were not 

individually insolvent. The question is whether, nonetheless, the court below had the authority to 

subject them to the Initial Order. 

                                                 

15 Some of it is not specific to the Canadian WFC Entities, and some of it assumes, without any supporting authority, 

that an inability to perform a non-financial obligation constitutes insolvency. 
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[150] The answer depends on the effect s 3(1) of the CCAA. As noted, it provides that the CCAA 

“applies in respect of a debtor company or affiliated debtor companies” against which claims 

exceed $5 million. The Canadian WFC Entities argue that the CCAA only applies “to” debtor 

companies as defined in s 2(1) and that it follows that courts lack authority under ss 11, 11.02, or 

any other provision, to make orders binding a solvent entity. 

[151] This argument fails for much the same reasons as the similar argument made by the Texas 

LLCs. It conflates two distinct questions: first, when the CCAA applies; and second, once it applies, 

the scope of the court’s authority under it. 

[152] On an application for an initial order, the court must determine whether the CCAA applies 

at all. That depends on whether the threshold in s 3(1) is met — whether there is a debtor company, 

among other things. Because a “debtor company” must be insolvent, determining whether the 

threshold is met requires the court to make an insolvency assessment. 

[153] Once the s 3(1) threshold is met, the CCAA applies. The court then considers whether it is 

appropriate to grant an initial order and, if so, which entities should be bound by it. For the reasons 

given at paragraphs 124–130 above, s 3(1) operates as a trigger to the application of the Act, not 

as a limit on the courts’ authority under s 11 and other sections. As such, the authority under s 11 

extends to making orders that bind non-debtor companies, including solvent entities. While that 

authority must be exercised in a way that advances the objectives of the CCAA, the Canadian WFC 

Entities raised no issue with how the courts below exercised it in this case. Accordingly, we refrain 

from commenting on when it is appropriate to make orders against solvent entities. 

[154] That leaves the other issue: the approach to assessing insolvency for the s 3(1) threshold. 

The ARIO Decision considered the assets and liabilities of all entities named in the Initial Order 

together and found that, collectively, they were insolvent. It was appropriate to assess insolvency 

that way because their businesses were “inextricably intertwined” with respect to the real estate 

projects: ARIO Decision, AR, 90/21–23. 

[155] The question is whether, for the purpose of meeting the s 3(1) threshold, insolvency must 

be assessed by considering a company’s assets and liabilities in isolation, or whether a company 

may be treated as insolvent where it forms part of a group that is collectively insolvent. 

[156] There is considerable support in the case law for a collective approach to assessing 

insolvency in appropriate circumstances. Several cases have considered the assets and liabilities 

of multiple entities together to ground a finding that a debtor company was insolvent, albeit without 

extensive analysis. In most cases, the entities considered were corporations: Miniso at para 44; 

Bondfield Construction Company, Re, 2019 ONSC 2310 paras 1, 13; Phoena Holdings Inc, 2023 

ONSC 2118 at paras 1, 9, 12; Re iMarketing Solutions Group, 2013 ONSC 2223 at paras 1, 3, 

11, 15. In some cases, the assets and liabilities of non-corporate entities were included in the 

insolvency assessment: see Dondeb Inc (Re), 2012 ONSC 6087; First Leaside Wealth 

Management Inc (Re), 2012 ONSC 1299. 
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[157] The case law has not settled on a single principle governing when it is appropriate to assess 

insolvency collectively. Courts have taken a collective approach where entities are affiliated within 

the definition of s 3(2), where companies are “part of an intertwined whole”, or where they are 

parts of an enterprise in which the financial health of one company depends on the others: 

First Leaside at para 30; Dondeb at para 16; Re Earth Boring Co Ltd, 2025 ONSC 2422 at para 

26. In this case, the ARIO Decision adopted the “intertwined whole” rationale. 

[158] In summary, the ARIO Decision correctly held that the insolvency of a company for s 3(1) 

purposes may, in appropriate circumstances, be assessed on a collective basis. The justification 

given in the ARIO Decision for taking that approach — that the entities named in the Initial Order 

were intertwined in the investment structures for the development projects — fell squarely within 

the range of approaches recognized in the case law.  Appellate intervention is not warranted. 

VII. CONCLUSION 

[159] Our conclusions are summarized below:  

 The Canadian investors who applied for the Initial Order were equity investors, not 

creditors of the Debtor Companies and Affiliate Entities. They were “interested persons” 

who could apply for an initial order because there was a reasonable possibility that they 

would benefit financially from the outcome of the CCAA proceedings. Given the priority 

scheme in s 6(8) of the CCAA, it will often be difficult for equity investors to establish that 

they are “interested persons” able to commence CCAA proceedings. 

 The CCAA proceedings were commenced for proper purposes underlying the legislative 

scheme. The applicant Canadian investors did not seek the Initial Order for the sole 

purpose of investigating the debtor companies’ affairs. 

 The court below made no reviewable error in concluding that, as of the date of the 

comeback hearing, the proceedings were not doomed to fail and had a reasonable 

possibility of success. Put another way, there was a sufficient “germ of a plan” to warrant 

the Initial Order. However, the requirement of a reasonable possibility of success 

continues to apply after the grant of an initial order and the parties may revisit it if 

additional evidence about the prospects of success becomes available. 

 The court below made no reviewable error in concluding that the CCAA proceedings are 

fair to the majority of investors and that the transaction documents establishing investors’ 

rights did not preclude recourse to CCAA proceedings. 

 The short-notice application for the Initial Order with respect to the Windridge and Fossil 

Creek projects was not justified. However, the appellants received full notice of the 

comeback hearing and were able to participate fully in it. In the circumstances, it would 

be disproportionate to terminate an otherwise meritorious CCAA proceeding because it 

was started on inadequate notice. 
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 At the comeback hearing, the applicant Canadian investors had the burden of establishing 

that the Initial Order was appropriate. Material information was unavailable at the first 

stage of the comeback hearing because some appellant entities failed to satisfy their duties 

to provide information to investors. It was not an error to continue the stay of proceedings 

for a short period while the Monitor acquired the missing information. 

 The applicant Canadian investors did not obtain an order allowing them to serve the 

originating application on the Texas LLCs in Texas. Despite that, it was not a reviewable 

error to continue the CCAA proceedings against the Texas LLCs after the comeback 

hearing. The Texas LLCs did not appeal the finding that the Alberta courts have 

jurisdiction over them. They received notice of the Initial Order and the comeback 

hearing, which was a de novo application, on November 14, 2024. They raised no issue 

on appeal about the adequacy of the service of the Initial Order. 

 The Texas LLCs do not meet the definition of “debtor company” under the CCAA because 

they are foreign companies without assets or business in Canada. Nevertheless, the court 

had statutory authority to subject them to the Initial Order. For the CCAA to apply, s 3(1) 

requires there to be a “debtor company” but it does not limit the court’s statutory authority 

to orders against debtor companies. These appeals did not raise the issue of which factors 

or principles should structure the exercise of authority to make orders against foreign 

incorporated companies and this decision does not address it. 

 It has not been established that the Canadian WFC Entities were individually insolvent on 

the date of the comeback hearing. Nevertheless, the court had statutory authority under s 

11 to include the Canadian WFC Entities in the Initial Order. Provided that the threshold 

conditions in s 3(1) are met, and it is appropriate in the circumstances, the court has 

statutory authority to make orders in CCAA proceedings against entities that are solvent. 

 

VIII. DISPOSITION  

[160] The appeals are dismissed. 

Appeals heard on September 8, 2025 

 

Memorandum filed at Calgary, Alberta 

this 11th day of May, 2026 

 

 
de Wit J.A. 

 

 

 
Shaner J.A.  
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D. Marechal (no appearance) 

D. Jorgenson 

  for the Respondent Alvarez & Marsal Canada Inc. 

 

R. Gurofsky 

K.M.G. Wong 

for the Respondents Michael Edwards, Paul Lauzon, Isabelle Brousseau, Pat Wedlund, 

Brian Richards and Canadian Investors 

 

H.A. Gorman, KC (no appearance) 

A. Stephenson  

D.L.W. Stethem (no appearance) 

  for the Respondent Offshore Investors 

 

K. Kashuba (no appearance) 

  for Pillar Capital Corp, The Interim Lender 
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