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Ntroduction

The economic conditions caused by the COVID-19 pandemic are unprecedented.
Equally unprecedented is the extent of the federal and provincial measures put

in place to respond. The federal measures alone were estimated at 14% of gross
domestic product. In particular, we saw the introduction of the following measures:

- The Canada Emergency Relief Benefit (CERB) and the Canada Recovery Benefit
(CRB) for consumers.

- The Canada Emergency Business Account, which provides interest-free loans, and
the Canada Emergency Wage Subsidy and rent assistance for businesses.

Despite all these measures, and some positive indications from the capital markets,
we still see the following conditions:

- Unemployment is up.
— Consumer confidence was down for most of the year.

- Tens of thousands of businesses have permanently closed.

- Many other businesses are barely holding on.

And yet the number of bankruptcies of individuals and small and medium-sized
businesses has plummeted since the pandemic was declared in March 2020. Unusual
as this might seem, this trend is evident throughout the developed world, including in
the United Kingdom and most of Europe.

In the pages that follow, we provide a detailed analysis of the data on insolvency
filings available in Canada, situated in historical, geographic and sectorial contexts.
A complete story of the insolvency numbers in Canada can only be understood
through the data on bankruptcies, proposals, receiverships and arrangements under
the Canada Business Corporations Act (CBCA) and filings under the Companies’
Creditors Arrangement Act (CCAA).

Beyond the numbers, we look ahead to 2021 for what we might expect in the
post-pandemic era.
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Looking back over the last few quarters, we highlight the following observations:
— Overall business insolvencies were up in Q3 2020, though still below year-over-year 2019 levels.

— Certain hardest hit sectors — retail trade; management of companies and enterprises;'and arts,
entertainment and recreation — continued to struggle, though numbers within ranges seenin
2019 might indicate these companies are making informal arrangements with creditors to avoid
collapse and benefiting from the range of government programs.

— Formal proposals by small retail sector businesses were down in Q3, though the numbers
throughout 2020 were consistently higher than in 2019, and the number of large retail companies
filing under the CCAA is on therise.

—Regionally, insolvencies in the Atlantic provinces, with their smaller populations, are well below
2019 levels, though how long the “Atlantic Bubble” can avoid bursting with rising virus cases
remains to be seen.

— Both court-appointed and privately appointed receiverships were down in Q3, though aggregate
2020 court-appointed receiverships are above 2019 levels, whereas privately appointed
receiverships are below.

— Although the number of CCAA filings dropped in Q3, to the numbers dating back to Q12019
show an overall increasing trend line, suggesting a worrisome pattern that may have negative
implications for the Canadian economy in 2021.

1 “Management of companies and enterprises” is a concept taken from North American Industry Classification System (NAICS)
code 55 and defined as “establishments primarily engaged in managing companies and enterprises and/or holding the
securities or financial assets of companies and enterprises, for the purpose of owning a controlling interest in them and/or
influencing their management decisions. They may undertake the function of management, or they may entrust the function
of financial management to portfolio managers.”
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Bankruptcies and Proposals ina COVID-19
World: A Snapshot

Nationwide, both total bankruptcies and proposals inched up almost 8% overall
compared with the previous quarter (21,355 versus 19,767 in Q2), but this
number is still well below the same quarter last year (35,535).2 Bankruptcies

of all types were down 46.7% compared with Q3 of 2019, and proposals were
down 35.4%. Proposals continue to be a much more popular option for both
businesses and consumers, with almost twice as many being filed last quarter
compared to bankruptcies (13,668 versus 7,667). Newfoundland and Labrador,
PEI, Nova Scotia, Québec, and British Columbia continue to be at least 40%
lower than their comparable numbers from this time last year. In aggregate, the
total number of proposals and bankruptcies in Q1-Q3 dropped 24% from 2019
to 2020.

Surprisingly, the number of business insolvencies (at least businesses with less
than $5 million in total debts) is still significantly lower than those last year. In
most of the country, the number of formal bankruptcies and proposals is down
anywhere from 35% (British Columbia) to a whopping 100% in Prince Edward
Island. However, Canada’s most populous provinces present a different picture.
Business insolvencies in Ontario and Québec are down only about a fifth of last
year’s comparable figures and are driving up the national numbers. In Manitoba,
business insolvencies are actually up 11%.

Canada’s Atlantic provinces, which are mostly open for business, have thus far
shown rates of insolvency well below their corresponding 2019 Q1-Q3 numbers
—a possible indicator that the Atlantic Bubble, which enabled most of those
provinces to keep the number of COVID-19 cases low, had a positive impact on
the regional economy. It will be interesting to see if this trend can hold in Q4
2020 as “COVID fatigue” sets in and cases begin to creep upward.

With the correlation between smaller populations and lower rates of business
insolvencies, the question arises whether struggling businesses in those areas
are relying on informal arrangements with their creditors, rather than going
through a formal, structured insolvency process.

The following figures show a year-over-year comparison of bankruptcies and
proposals in eight provinces.®

Surprisingly, the
number of business
INsolvencies

(at least businesses
with less than

$5 million in total
debts) is still
significantly lower
than those last
year. In most of

the country, the
number of formal
bankruptcies and
proposals is down
anywhere from 35%
(British Columbia)
to a whopping
100% in Prince
Edward Island.

2 This includes consumer and consumer filings. The Office of the Superintendent of Bankruptcy Canada releases quarterly statistics

for insolvencies and CCAA proceedings.

3 Manitoba and PEI were not included owing to low numbers - a trend consistent with the previous year.
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Insolvencies in Canada in 2020:
The Numbers Explained

FIGURE 1: Provincial Bankruptcies and Proposals
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Bankruptcies and Proposals in Québec
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Insolvencies in Canada in 2020:
The Numbers Explained

The Hardest Hit Sectors

On the sectorial level, it’'s no surprise which sectors continue to be hit the
hardest by business insolvencies in Q3 2020 compared with Q3 2019: retail
trade (up 25%); management of companies and enterprises (up 14%); and

arts, entertainment and recreation (up 20.8%) (see Figure 2). More unusual

is that agriculture, forestry, fishing and hunting is also included on that list,

with insolvencies up 14%, rising by a third between Q2 and Q3 of this year.* In
addition to non-pandemic related factors, this could be partly due to difficulties
in maintaining an active low-cost workforce of temporary foreign workers, given
the travel restrictions associated with the pandemic.

Sectors that are doing significantly better in Q3 2020 than in Q3 2019 in a
comparison of total bankruptcies and proposals include utilities (down 67%),
construction (down 62%), manufacturing (down 33%), information and cultural
industries (down 53%), finance (down 50%), real estate (down 41%), and
professional and technical services (down 49%). However, in looking at recent
receivership numbers, we see that manufacturing,® real estate and construction
are among the most affected — meaning that we could see a rise in their
proposal and bankruptcy numbers in Q4 2020 and into Q1 2021.

These figures can be misleading unless put in their proper context. Going

back to the beginning of 2019, we can see that even in the sectors hit hardest
by lockdowns, physical distancing and rapidly changing consumer tastes, the
number of insolvencies has remained relatively constant. If anything, the trends
have been fairly consistent in everything except the arts, entertainment and
recreation sector.

On the sectorial
level, it's no surprise
which sectors
continue to be

it the hardest

by business
insolvencies in Q3
2020 compared
with Q3 2019: retall
trade (up 25%):;
management of
companies and
enterprises

(up 14%); and arts,
entertainment and
recreation

(up 20.8%).

4 See, for example, Davies’ mandate as counsel to McCain Foods Limited in their acquisition during the Receivership of Hillspring Farms Ltd.,
HSF Foods Ltd. and Hillspring Warehouse and Logistics Inc. For an example in the CCAA context, see the CCAA proceeding of Northern Pulp
Nova Scotia Corporation, in which Davies acted for Atlas Holdings LLC and Blue Wolf Capital Management, LLC.

5 See, for example, the receivership of G.I. Sportz Inc., in which Davies acted as counsel to the creditor, GIS Debt Acquisition Partnership.

6 Davies | dwpv.com
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FIGURE 2: Total Bankruptcies and Proposals in Hardest Hit Sectors
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A closer look at the retail trade sector reveals FIGURE 3: Proposals in the Retail Trade Sector
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6 See, for example, Le Chateau Inc.’s CCAA proceeding, in which Davies represented Oxford Properties and lvanhoé Cambridge.
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Insolvencies in Canada in 2020:

The Numbers Explained
As represented in Figure 4, the number FIGURE 4: Bankruptcies and Proposals in the Arts,
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Trends in Business Bankruptcies

While both proposals and bankruptcies in Q3 2020 were below Q3 2019 numbers, bankruptcies rose to
levels much closer to those in 2019. This trend has been particularly apparent in the cannabis sector.?

In September, the year-over-year difference in monthly figures for business bankruptcies was only two
filings. As shown in Figure 5, the monthly number of bankruptcies has increased month over month since
hitting a trough in April 2020 (61% fewer bankruptcies than in 2019), with slight declines observed in July
and August. We will be watching closely to see if this upward trend continues in Q4 2020 and if monthly
business bankruptcies overtake 2019 levels for the first time all year.

7 See, for example, the CCAA proceeding of Cirque du Soleil Canada Inc., in which Davies acted as counsel to the Federation des Caisses

Desjardins du Québec.

8 See, for example, Davies’ mandate in the bankruptcy of Lift & Corp.
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FIGURE 5: Business Bankruptcies in Canada FIGURE 6: Business Proposals in Canada
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Trends in Business Proposals

Bankruptcy and Insolvency Act (BIA) proposals in 2020, despite rising above 2019 levels in pre-pandemic Q1, have
dropped to levels significantly below those in the previous year, as shown in Figure 6. For example, the number

of proposals made to creditors in July was 52% lower in 2020 than in 2019. We have also seen a number of

files that began as proposals under the BIA transition into CCAA filings.® While proposals did increase, as noted
across the board in Q2, levels in Q3 have dropped to almost equal the 2019 numbers. The pattern of proposals

in 2020 resembles the pattern of bankruptcies, with only a more noticeable deviation in April and May 2020. The
only provinces with an increase in the aggregate Q1-Q3 proposals between 2019 and 2020 were Manitoba (75%
increase) and British Columbia (40% increase), with noticeable declines in Saskatchewan (71% decrease), Alberta
(45% decrease), New Brunswick (60% decrease) and Nova Scotia (75% decrease).

9  See, for example, the BIA proposal and subsequent CCAA filing of Stokes Inc., in which Davies acted as counsel to Kerry Logistics (Canada) Inc.

Canadian Insolvency Trends in 2020 9
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Insolvencies in Canada in 2020:
The Numbers Explained

A Look at Recelverships

The picture of insolvency data in a COVID-19 world is incomplete without a comprehensive analysis of the data on
receiverships in Canada. Several noticeable trends have emerged in our review of the data. In a comparison of Q1-Q3
2019 with the same period of 2020, most obvious is the drop in number and value of privately appointed receiverships
and an increase in the number and value of court-appointed receiverships.® Overall, the 2020 numbers appear to be
counter-cyclical to the 2019 figures. Several sectors — manufacturing, real estate, construction, professional services
and oil & gas — showed higher numbers of receiverships than others.

FIGURE 7: Receiverships in Canada by Volume FIGURE 8: Receiverships in Canada by Value of
Declared Assets ($)
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COURT-APPOINTED RECEIVERSHIPS

As shown in Figures 9 and 10, not only are the number of court-appointed receiverships up 27% between 2019
and 2020 Q1-Q3," but the value of assets involved in receiverships has increased 261%, with a large, anomalous
spike in April, driven by nearly $2 billion in value from Ontario,? before a return to slightly higher levels in May.
With the month of April discounted, the value of receiverships across Canada remained at a consistently higher
plateau throughout the year, with a drop at the tail end of Q3.

10 See, for example, the receivership of Concession Medical, a Hamilton, Ontario-based pharmacy, in which Davies acted as counsel to
McKesson Canada Corporation.

11 For an example in the cannabis sector, see Davies’ mandate in the receivership of Vert Infrastructure Ltd.

12 See, for example, the Cresford Developments receivership involving residential construction projects, in which a competing CCAA application
was rejected in favour of a receivership.

10 Davies | dwpv.com
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FIGURE 9: Court-Appointed Receiverships in
Canada by Volume
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FIGURE 10: Court-Appointed Receiverships in
Canada by Value of Declared Assets ($)
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Privately appointed receiverships have exhibited the opposite trend. As Figures 11 and 12 show, the aggregate
number of privately appointed receivership between Q1 and Q3 in 2020 was 20% lower and the value of assets
involved was 11% lower than during the same time period in 2019.

FIGURE 11: Privately Appointed Receiverships in
Canada by Volume
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FIGURE 12: Privately Appointed Receiverships in
Canada by Value of Declared Assets ($)
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Insolvencies in Canada in 2020:
The Numbers Explained

PROVINCIAL VARIATIONS

The provincial data reveal some interesting divergence across the national landscape, with plenty of variation
in the results. While Ontario, British Columbia and Alberta have shown large increases in the aggregate Q1-Q3
2020 numbers for both volume and value of receiverships, Nova Scotia, New Brunswick and Québec have all

shown declines (see Figure 13). Notably, however, the number and value of court-appointed receiverships in New

Brunswick has increased, despite the safety of the Atlantic Bubble. It also remains to be seen what the impact
that a recent Supreme Court of Newfoundland and Labrador decision in Norcon Marine Services Ltd., (Re) will
have, which makes it harder for a creditor (at least in Newfoundland and Labrador) to obtain a court-ordered

receivership whenever a private appointment is contractually available to it.

FIGURE 13: Provincial Receiverships
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Receiverships in Nova Scotia
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Insolvencies in Canada in 2020:
The Numbers Explained

Developments in CCAA Filings

Among larger companies with $5 million+ in
debts, an additional 15 companies sought relief
under the CCAA in Q3 2020 (see Figure 14).
While it appears that the pace of CCAA filings
may have slowed down (there were 27 in Q2),
it is important to note that in Q3 of 2019 only
six such insolvencies occurred.® Through our
experience in this space, we believe that many
businesses may be trying to hold on through
the holiday season in the hopes of forestalling
formal insolvency proceedings. Unsurprisingly,
the sector most affected was retail (six filings),
followed by manufacturing and managing
companies, which came in a distant second at
two filings apiece.

When we look at the CCAA filings from the beginning of 2019 for these sectors, the trend lines look even

FIGURE 14: CCAA Filings in Canada,
Q12019-Q3 2020
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more dire for big retail (see Figure 15 and Figure 16). Since then, the numbers have increased at a nearly

steady rate.

The oil & gas and extractive sector also appears to have been hit hard by the events of the past year,
though this probably has more to do with oil prices and consistent challenges getting the product to market
than any COVID-19 specific factors. However, CCAA filings in this sector have continued to drop. One

possible reason for the drop in CCAA filings in this sector may be due to the increase in M&A, whereby
values and relative market stability have made Canadian companies very attractive targets for both foreign

companies with excess cash and other players within the domestic industry.

Q320

13 Davies played a significant role in half of these filings, representing the ALDO Group Inc. and Reitmans (Canada) Limited in their CCAA
proceedings and HSBC Bank of Canada, a secured creditor in the CCAA proceeding of Ernest Enterprises (Mtl) Ltd.

14 Davies | dwpv.com
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FIGURE 15: CCAA Filings in Canada in Select Sectors
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FIGURE 16: CCAA Filings in Canada in Select Sectors
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Insolvencies in Canada in 2020:
The Numbers Explained

CBCA Section 192 Arrangements

As we have for receiverships, we provide below a summary of the data from
our own analysis and data collection on CBCA section 192 arrangements.

In addition to a proposal under the BIA and a CCAA filing, another
reorganization option available to federally incorporated businesses is to
make a court-approved arrangement under section 192 of the CBCA. As
shown in Figure 16, although CBCA arrangements in pre-pandemic Q12020
were higher than in Q1 2019, the numbers nearly flatlined during Q2. Only in
August and September did the numbers return closer to Q1 levels* For more
information on CBCA section 192 arrangements, see Davies Governance
Insights 2020, Chapter 3.

Court-supervised arrangements can also be achieved under provincial
corporate legislation for companies incorporated under those statutes.
One recent example is Re iAnthus Capital Holdings, Inc., which involved an
arrangement under the British Columbia Business Corporations Act!®

FIGURE 17: CBCA Arrangements by Volume

Jan Feb Mar Apr May Jun Jul Aug  Sep

2019

2020

Although CBCA
arrangements in pre-
pandemic Q12020
were higher thanin
Q12019, the numbers
nearly flatlined during
Q2. Only in August
and September did
the numbers return
closer to Q1 levels.

14 See, for example, the CCAA proceeding of the James E. Wagner Cultivation Corporation. Davies acted as counsel to the monitor,
KSV Kofman Inc. in the proceeding, which resulted in the first ever going concern sale of an insolvent cannabis producer.

15 Davies acted as counsel for Gotham Green Partners in the iAnthus proceeding.

16 Davies | dwpv.com
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L ooking Ahead

With news of several COVID-19 vaccines beginning to be deployed, there is reason for
some optimism among the general public that there will be a degree of a return to a
“new normal” in the first half of the new year. Cautious optimism seems most prudent
because the rollout for such vaccines will not happen immediately. The concern for
businesses, however, couldn’t be higher, with the start of another lockdown in Canada’s
most populous regions, coupled with the prospect of another six to nine months of
imposed restrictions.

As we finish Q4 2020, the critical question is this: Can insolvent or nearly insolvent
businesses, which have thus far avoided formal insolvency proceedings (either
proposals, bankruptcies, CCAA filings or CBCA arrangements), hold out long enough
for an economic recovery as consumers and workers return to prior habits? Or will
we see a rising wave of formal insolvency proceedings as the prelude to an economic
instability, against which a vaccine cannot immunize us?

Some industries in Canada can be considered proverbial canaries in a coal mine, such
as the retail sector broadly and the oil & gas sector in Alberta. With the data showing
particular distress in the retail trade sector (a sign of depressed consumer spending)
and continued troubles in the oil & gas sector, other industries (such as real estate)
may suffer as a result.

Economic indicators showed the Canadian economy slowing down in Q1 2020, and the
pandemic-fueled recession was halted by benefits flowing from government coffers.
However, as restrictions ease in 2021 and creditors begin to enforce their rights and
remedies postponed during the pandemic, a rapid rise in insolvencies might spread
across the country. Whether this potential domino effect will occur would depend on
consumer confidence and whether money saved during the pandemic will be poured
back into the economy and flow to the sectors hurting the most.

Canadian Insolvency Trends in 2020 17
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Denis Ferland
Partner

514.841.6423
dferland@dwpv.com

Natasha MacParland
Partner

416.863.5567
nmacparland@dwpv.com

Christian Lachance
Partner

514.841.6576
clachance@dwpv.com
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DAVIES

TORONTO

MONTREAL

NEW YORK

155 Wellington Street West
Toronto ON Canada
M5V 3J7

416.863.0900

DAVIES WARD PHILLIPS & VINEBERG LLP

1501 McGill College Avenue
Montréal QC Canada
H3A 3N9

514.841.6400

900 Third Avenue
New York NY U.S.A. 10022

212.588.5500
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