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Increase in trust and SMSF legal disputes:
what to watch for

Legal disputes over trusts are on the increase according to leading estate planning and trustee
services provider, Equity Trustees.

According to Marie Brownell, National Manager, Estate Planning, Equity Trustees the independent
trustee and executor has seen a marked rise in legal wrangles over trusts in the past year.

There are a few reasons for the increase, she noted, including the use of DIY or off-the-shelf trusts,
which can lead to issues down the track.

A common issue we see with trusts is where someone has gone to their accountant to seek advice
on how to minimise tax. The accountant then uses an off-the-shelf trust which is often not drafted

properly.

"Australians are a nation of DIY fanatics but trusts are complex legal structures and not something
anyone should create without specialist legal advice,” she said.

When SMSFs go wrong

Ms Brownell has also witnessed a rise in disputes over self-managed super funds (SMSFs), as the
number of Australians seeking to take control of their own super has increased. The latest ATO data
shows there are almost 600,000 SMSFs with a combined total of 1.11 million members™

"As a result of the proliferation of SMSFs in Australia, we are seeing more SMSFs challenging trust
decisions as a result of trustees acting negligently, incompetently or even fraudulently,” she said.

A well-known example of such a case is Wareham v Marsella. Mrs Swanson created an SMSF and was
the sole member. The fund's trustees were herself and her daughter, Mrs Wareham. In the terms of
her will, Mrs Swanson nominated her second husband, Mr Marsella as executor.

Mrs Swanson did not leave a binding death benefit nomination for the SMSF and on her mother's
passing Mrs Wareham, who continued as a trustee of the SMSF when her mother died, resolved to
pay all of the $450,000 death benefit from the SMSF to herself.

Her stepfather filed a lawsuit claiming Mrs Wareham had exercised her discretion over the SMSF
without real and genuine consideration to the trust's objectives, asked the court to set aside the
trustee’s discretion and requested a different trustee be appointed.

Mr Marsella was successful in all three of the claims in the Supreme Court and Mrs Wareham also lost
an appeal. **

"Before setting up an SMSF, it is important to understand the trusts rules,” Ms Brownell said.

“It's often forgotten that superannuation death benefits do not automatically fall into the estate for
distribution in accordance with the will. In the absence of a binding death benefit nomination, the
trustee of the fund will decide who gets the benefit.

"What's usually overlooked is who that continuing trustee might be. If it's someone who stands to
benefit themselves, in a manner contrary to your wishes, then you need to carefully consider what
steps you need to take to ensure your death benefit is paid as you intend.”



Trusts that stand the test of time

Ms Brownell said there were many good reasons for establishing a trust, including:
e Protecting and transferring wealth and business assets

e Flexibility in distributing income and capital to beneficiaries across generations
¢ Managing superannuation assets, and

e Establishing regular giving to charitable causes.

"In order to establish a trust that is suitable for your current and changing circumstances, as well as
those of your loved ones, always get proper legal advice, ensure you have a good succession plan
for who is going to control the trust on death or incapacity and never sign anything you don't
understand,” Ms Brownell concluded.

More information about Equity Trustees’ wills and estate planning services is available on our
website.

*ATO data as at 30 June 2021

** See  Marsella; Marsella v Wareham [2018] VSC 312
Marsella; Marsella v Wareham (No 2) [2019] VSC 65
Wareham v Marsella [2020] VSCA 92; 61 VR 262
Wareham v Marsella (No 2) [2020] 118
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Equity Trustees is the brand name of EQT Holdings Limited (ABN 22 607 797 615) and its subsidiary companies, publicly listed
company on the Australian Securities Exchange (ASX: EQT) with offices in Melbourne, Bendigo, Sydney, Brisbane, Perth,
London and Dublin.

Equity Trustees was established in 1888 for the purpose of providing independent and impartial Trustee and Executor services
to help families throughout Australia protect their wealth. As Australia’s leading specialist trustee company, we offer a diverse
range of services to individuals, families and corporate clients including asset management, estate planning, philanthropic
services and Responsible Entity (RE) services for external Fund Managers.
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