LAW360

Portfolio Media. Inc. | 111 West 19th Street, 5th floor | New York, NY 10011 | www.law360.com
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com

A Lower Bar To Prove Market Efficiency In Securities
Cases

By John Esmay and Philip Leggio (January 2, 2020, 5:41 PM EST)

In securities fraud cases, plaintiffs often hire experts to conduct event studies
to establish that a company’s stock traded in an efficient market. Experts
generally rely on, and courts tend to require, the scientific standard of a 95%
confidence level to determine that a price change in the company’s stock in
response to firm-specific news is statistically significant and reliable evidence
of market efficiency.[1]

However, a number of recent court decisions across the country have
reaffirmed that such a high confidence level is not appropriate in all instances
of measuring stock price reactions, and is inconsistent with the preponderance
of the evidence standard in civil actions.[2]
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Presumption of Reliance: Establishing Market Efficiency

Stemming from the fraud-on-the-market theory, plaintiffs in securities fraud
actions are entitled to a rebuttable presumption of reliance:

An investor who buys or sells stock at the [market price] does so in
reliance on the integrity of that price. Because most publicly available
information is reflected in market price, an investor’s reliance on any
public material misrepresentations, therefore, may be presumed.[3]

This presumption — which requires a showing of market efficiency — is relied

upon by plaintiffs during class certification to show that the issue of reliance is
a common question to the class as a whole.[4] Although this presumption can
be rebutted, it is defendants’ burden to present direct “evidence that an alleged misrepresentation
did not actually affect the market price of the stock.”[5]
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One way market efficiency is established is via event studies — “regression analyses that seek to
show that the market price of the defendant’s stock tends to respond to pertinent publicly reported
events.”[6]

A 95% confidence level is often used in these event studies, as is common in academia to show that
a study’s conclusions are reliable. While standard in academic and scientific studies, courts and legal
scholars have long recognized, however, that a 95% confidence level need not be achieved to find
market efficiency in civil litigation, which only requires a greater than 50% chance that the claim is
true.[7]

Indeed, the U.S. Supreme Court confirmed that the preponderance standard applies in federal
securities actions, holding, “If [investors] prove that it is more likely than not that they were
defrauded, they should recover.”[8] Similarly, the Supreme Court has “declined to define a precise
evidentiary standard for market efficiency, but the Court’s opinions consistently suggest that the
burden is not an onerous one.”[9]

I\\

In light of the modest evidentiary bar set in civil actions, a 95% confidence level “appears to be a
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heavier burden than the normal probabilities, just better than a 50% chance, required of the moving
party to establish its position by the civil liability’s preponderance of the evidence rule.”[10]

At a minimum, then, plaintiffs should only need to establish market efficiency by a preponderance of
the evidence, as several courts have held.[11] It follows, confidence levels of 90%, 85% and even
70% should suffice.[12]

Recent Decisions Requiring Less Than 95% Confidence

A number of recent decisions have underscored the notion that 95% confidence is not required in all
circumstances and that an absence of a stock price return at the 95% confidence level does not
establish the market is inefficient.

In September 2019, in Di Donato v. Insys Therapeutics Inc., U.S. District Judge Neil Wake of the
U.S. District Court for the District of Arizona certified a class of investors in a Section 10(b) fraud
case, and rejected the defendants’ attempt to rebut the presumption of reliance by pointing to
instances where the market did not react to news at the 95% confidence level.[13]

Judge Wake explained, the "lack of statistically significant proof that a statement affected the stock
price is not statistically significant proof of the opposite, i.e., that it did not actually affect the stock
price.”

Further, the plaintiffs’ expert explained that, “it is not at all unusual for earnings announcements to
be accompanied by movements that are not statistically significant (after all, requiring 95%
confidence that a stock price movement was caused by information sets a high bar for evidence of
cause and effect).”[14]

Other recent decisions by courts throughout the country have come to similar conclusions. For
example, in Vizirgianakis v. Aeterna Zentaris Inc.[15] and Monroe County Employees’ Retirement
System v. Southern Company,[16] the U.S. Court of Appeals for the Third Circuit and the U.S.
District Court for the Northern District of Georgia, respectively, have held that a “non-statistically
significant price decline” is not “necessarily proof of [a lack of price impact].”[17]

Similarly, in accepting a 92.1% confidence level, the U.S. District Court for the Southern District of
New York has held in Pirnik v. Fiat Chrysler Automobiles NV that while a level under 95% is
“obviously less comfort than a result that is statistically significant at a confidence level of 95%, ... it
does not prove the absence of price impact.” Thus, if defendants do "not carry their burden of
demonstrating the absence of price impact, [p]laintiffs are entitled to the presumption of reliance
pursuant to the fraud-on-the-market theory.”[18]

Likewise, in In re Petrobras Securities Litigation, the U.S. Court of Appeals for the Second Circuit
recently explained that while showing a price reaction at a statistically significant level evidences an
efficient market, “the converse is not true—the failure of the price to react so extremely as to be
[detectable] does not establish that the market is inefficient.”[19]

Moreover, in Bing Li v. Aeterna Zentaris Inc., the U.S. District Court of New Jersey held — and the
Third Circuit affirmed — that an 84% confidence level was sufficient to establish market efficiency.
[20]

Notwithstanding the defendants’ argument that “the standard industry practice is to determine price
impacts at the 95% confidence level,” the court reasoned that (1) the “event study was not prepared
to demonstrate price impact, but, rather, market efficiency”; (2) the "failure of an event study to find
price movement does not prove lack of price impact with scientific certainty”; and (3) defendants
"failed to present any competent evidence demonstrating a lack of price impact.”[21]

Similarly, in Billhofer v. Flamel Technologies SA, the Southern District of New York held that despite

the plaintiff’s expert “showing no statistically significant correlation at the 95% confidence level,” the
plaintiff "established by the preponderance of the evidence that [the defendant’s stock] traded in an

efficient market.”[22]

Finally, a less stringent confidence level is further supported by the very fact that plaintiffs need not
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even conduct an event study to establish market efficiency, as there are other factors to consider.
Requiring such a “strong showing” via a high confidence level, therefore, would “unreasonably
[discount] the potential probative value of [other] evidence of market efficiency.”[23]

That is, there could be absolutely no price movement, and courts could find market efficiency.[24] To
be sure, requiring a plaintiff to “submit proof of market reactions—and to do so with an event study—
ignores Supreme Court precedent as well as practical considerations. Event studies test for a degree
of efficiency that may not be required.”[25]

Thus, the “failure of an event study to show immediate impoundment does not necessarily indicate
whether the market is efficient for purposes of the Basic presumption.”[26]

Given these recent developments, it will not be surprising if courts continue to accept event studies
with less than 95% confidence levels for purposes of establishing market efficiency.

John Esmay is of counsel and Philip Leggio is an associate at Labaton Sucharow LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of the
firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for
general information purposes and is not intended to be and should not be taken as legal advice.
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