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Inbrief 

 
Confidentiality clauses, or non-

disclosure agreements (NDAs), have 

become a topic of significant interest 

because of how they can be used to 

prevent employees from reporting 

allegations of sexual harassment or 

other similar misconduct. There has 

been increased pressure to ban such 

agreements following the #MeToo 

movement. This Inbrief explains the 

current legal restrictions, guidance and 

current best practice in relation to 

NDAs covering harassment or 

discrimination. 

Current legal restrictions on NDAs  

There are a number of current legal 

requirements for NDAs, and restraints 

on their use.  

Prevention of whistleblowing 

All NDAs which try to prevent a 

protected disclosure are void and so 

unenforceable. This applies in 

England, Wales and Scotland.  

The test for whether someone has 

made a protected disclosure has a 

number of steps. To qualify for 

protection, the disclosure must be 

about one of a list of topics. This 

includes breach of a legal obligation, 

and so is likely to cover unlawful 

harassment and discrimination. The 

worker making the disclosure must 

have a reasonable belief that it is in 

the public interest. There are also 

requirements about who the disclosure 

must be made to in order to be 

protected, which in most cases is the 

employer rather than external third 

parties. For more detailed information 

on all of the applicable tests see our 

Inbrief on whistleblowing.  

In practice, many whistleblowing 

disclosures about harassment or 

discrimination are likely to meet the 

test, especially if they are made to the 

employer or a regulatory body. The 

Employment Rights Bill will also add 

disclosures about sexual harassment 

to the list of topics that qualify for 

protection, from April 2026. 

Victims of criminal conduct 

From 1 October 2025, in England and 

Wales it is not possible for NDAs to 

prevent certain disclosures by victims 

of criminal conduct. A victim is 

someone who has suffered harm by 

being subjected to criminal conduct, or 

certain other circumstances including 

experiencing the effects of the conduct 

or the death of a close family member 

directly caused by the conduct. There 

is no need for the victim to have 

reported a criminal offence, and it is 

enough to reasonably believe you are 

a victim.  

In the context of workplace 

discrimination and harassment, some 

more serious types of conduct may 

amount to criminal conduct and so be 

covered by these provisions. 

Disclosures to the following groups for 

certain purposes are covered: 

 The police, and others with 

relevant law enforcement functions, 

for them to act in relation to the 

conduct. 

 A qualified lawyer, in order to seek 

advice about the conduct. 

 A regulated professional, in order 

to obtain professional support. 

 The regulator of a regulated 

profession (e.g. the GMC or SRA) 

in order to cooperate with an 

investigation into the conduct. 

 Any individual who provides a 

service to support victims, in order 

to obtain support.  

 The Criminal Injuries 

Compensation Authority (CICB) for 

the purpose of a claim, and a court 

or tribunal in relation to decisions of 

the CICB. 

 Anyone authorised to receive 

information on behalf of the above 

groups (e.g. a receptionist or 

interpreter). 

 A child, parent or partner of the 

person making the disclosure, for 

the purposes of obtaining support. 

However, an NDA which prevents a 

disclosure made for the primary 

purpose of releasing information to the 

public domain will still be enforceable. 

For example, a victim talking to a 

qualified lawyer with the intention of 

the lawyer acting as their 

spokesperson to publicise the 

information.  

The Ministry of Justice has published 

some detailed guidance on what this 

new law means in practice.  

NDAs in higher education 

Registered higher education providers 

in England are prevented from 

entering into NDAs with staff, 

members, students or visiting 

speakers in relation to complaints of 

misconduct or alleged 

misconduct. “Misconduct” is defined as 

sexual abuse, sexual harassment or 

sexual misconduct, and other types of 

bullying or harassment. Any NDA 

which falls within this definition will be 

void. 

Guidance and current best practice 

In addition to the current legal 

requirements, a number of 

organisations have published guidance 

and warnings about the use of NDAs. 

 The Equality and Human Rights 

Commission has published best 

practice guidance on the use of 

confidentiality agreements in 

discrimination cases. 

 Acas has published general 

guidance on using non-disclosure 

agreements. This includes a 

statement that an NDA should not 

be used to stop a worker from 

reporting discrimination, which 

includes harassment and sexual 

harassment. 

https://www.lewissilkin.com/insights/2022/04/06/whistleblowing
https://www.gov.uk/government/publications/victims-and-prisoners-act-2024-changes-to-non-disclosure-agreements/victims-and-prisoners-act-2024-changes-to-non-disclosure-agreements
https://www.equalityhumanrights.com/sites/default/files/guidance-confidentiality-agreements-in-discrimination-cases.pdf
https://www.equalityhumanrights.com/sites/default/files/guidance-confidentiality-agreements-in-discrimination-cases.pdf
https://www.equalityhumanrights.com/sites/default/files/guidance-confidentiality-agreements-in-discrimination-cases.pdf
https://www.acas.org.uk/non-disclosure-agreements
https://www.acas.org.uk/non-disclosure-agreements
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 Solicitors have additional 

regulatory requirements to 

consider. The Solicitors Regulatory 

Authority has published and 

updated a Warning Notice to 

solicitors on the use of NDAs. This 

applies to all practitioners, 

including in-house counsel. The 

latest version adds a new section 

on improving how you deal with 

NDAs. The warning notice includes 

guidance on what the SRA 

considers would constitute 

inappropriate or improper use of 

NDAs. The SRA has also 

published guidance for in-house 

solicitors, and the section on 

reporting wrongdoing gives 

guidance about being asked to use 

NDAs to suppress repeated 

wrongdoing. 

 The Law Society has published a 

practice note on non-disclosure 

agreements and confidentiality 

clauses in an employment law 

context (accessible to members), 

which emphasises the relevant 

regulatory obligations on solicitors 

and sets out their view of good 

practice. 

Proposals for reform  

The Employment Rights Bill contains a 

major reform which makes NDAs with 

a worker void if they prevent 

allegations or disclosures about 

harassment or discrimination. The ban 

also covers NDAs about the 

employer's response to the 

harassment/discrimination or the 

allegation/disclosure. The drafting is 

wide enough to cover disclosures 

about conduct by third parties, as well 

as by the employer and fellow workers. 

There is power to make regulations on 

“excepted agreements” where the ban 

does not apply, which is likely to 

include where the NDA was requested 

by the employee and may also include 

“cooling off” and other provisions. 

There will be consultation about the 

reforms and there is no 

implementation date as yet. 

The Victims and Courts Bill contains 

plans to extend the ban on NDAs for 

victims of criminal conduct, by 

removing the requirements for the 

disclosure to be made to certain 

people for specified purposes. As with 

the Employment Rights Bill, the ban 

will not apply to an excepted 

agreement (to be defined in 

regulations). 

NDA tables 

Our tables below bring together the 

various sources of law and guidance to 

identify the current legal and regulatory 

requirements (highlighted in red) and 

distinguish them from best practice 

and future proposals. 

We start by looking at the position for 

settlement agreements, and then 

consider the position for employment 

contracts. 

 

NDAs in settlement agreements  
Current or future  

requirement or current best  

practice?  

Source  

Employers to consider on a case-by-case basis whether an NDA is 

actually needed - not to be included in templates as standard  

Current best practice  Page 19 EHRC 

guidance  

Employers to weigh up reason for NDA, benefit to employer, impact on 

worker, impact on organisational culture of organisation and benefit of 

not using NDA – in every case  

Current best practice  Page 20 EHRC 

guidance 

Employers not to delegate all responsibility for drafting & negotiating 

NDAs to lawyers  

Current best practice  Page 23 EHRC 

guidance  

Employers not to use NDA before exploring other solutions, when 

confidentiality is not needed or already exists, to cover up inappropriate 

behaviour, or to avoid addressing disputes.  

Current best practice  Acas guidance  

Employer to tell individual why it has the view an NDA should be used 

and what it is trying to achieve  

Current best practice  Page 21 EHRC 

guidance  

Acas guidance  

https://www.sra.org.uk/solicitors/guidance/non-disclosure-agreements-ndas/
https://www.sra.org.uk/support-inhouse
https://www.sra.org.uk/support-inhouse
https://www.lawsociety.org.uk/topics/employment/non-disclosure-agreements-and-confidentiality-clauses-in-an-employment-law-context
https://www.lawsociety.org.uk/topics/employment/non-disclosure-agreements-and-confidentiality-clauses-in-an-employment-law-context
https://www.lawsociety.org.uk/topics/employment/non-disclosure-agreements-and-confidentiality-clauses-in-an-employment-law-context
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Police disclosures - NDA to not stop individual discussing criminal 

activity with police or cooperating in a criminal investigation 

Current Requirement  

 

Solicitors are under a regulatory 

requirement not to use an NDA 

which makes an individual feel 

unable to go the police.  

Sections 4 and 5 

Criminal Law Act 

1967  

SRA warning 

notice 

Police disclosures - wording of NDA to make clear that individual can 

disclose to police and cooperate with a criminal investigation 

Current best practice  Pages 21 and 35 

EHRC guidance 

Disclosures by victims of crime – NDA cannot stop individual who is a 

victim of a crime from making a permitted disclosure (to certain groups 

for certain purposes)  

Current requirement  

Future requirement - government 

proposes new legislation to extend 

this by removing the requirements 

for the disclosure to be made to 

certain people for specified purposes  

Section 17 Victims 

and Prisoners Act 

2024 

 

 

Protected disclosures - NDA not to stop individual from making a 

protected disclosure (including reporting to any relevant regulator)  

Current requirement - An NDA is 

currently void to the extent that it 

prevents a protected disclosure  

Solicitors must not use an NDA 

which makes an individual feel 

unable to make reports to regulators 

or protected disclosures 

Employers regulated by FCA/PRA 

must include a term making it clear 

that any NDA does not prevent a 

protected disclosure  

Future requirement - the 

Employment Rights Bill will make 

disclosures about sexual 

harassment a topic that qualifies as 

protected whistleblowing 

Section 43J   

Employment 

Rights Act 1996  

SRA Warning 

notice 

FCA handbook 

SYSC 18.5.1  

 

 

 

Protected disclosures - wording of NDA to make clear that individual 

can make a protected disclosure (including reporting to any relevant 

regulator)  

Considered current best practice by 

EHRC and SRA  

Page 35 EHRC 

guidance  

SRA warning 

notice 

Acas guidance 

Disclosures required by law – NDA not to stop individual from doing 

anything required by law (including giving evidence to a court, tribunal, 

regulator or the police) or because of a regulatory duty. 

Current requirement  Page 33 EHRC 

guidance 

SRA warning 

notice  

 



Inbrief 

 

Disclosures about discrimination and harassment - NDA should not be 

used to stop an individual from reporting discrimination, including 

harassment or sexual harassment  

 

Current best practice 

Future requirement - the 

Employment Rights Bill will make 

NDAs void if they prevent allegations 

or disclosures about harassment or 

discrimination, including by third 

parties. 

Acas guidance  

NDA not to stop individuals disclosing information reasonably required 

by HMRC (e.g. settlement sum)  

Current requirement  Finance Act 2008 

(para 2, schedule 

36)  

NDA not to include warranties, indemnities or clawback clauses that 

have the effect of preventing permitted disclosures or reporting 

Current requirement  Page 35 EHRC 

guidance 

SRA warning 

notice  

Wording of the NDA to allow the individual to have discussions with: 

 legal or tax advisors (who are bound by obligation of confidentiality) 

 medical and healthcare professionals (who are bound by obligation 

of confidentiality) 

 spouse, partner, or other immediate family members (provided they 

are also asked to keep the matter confidential) 

 the individual’s trade union 

 a potential employer where and to the extent necessary to discuss 

the circumstances in which their previous employment ended  

Current best practice  

 

Page 21 EHRC 

guidance  

Acas guidance  

SRA warning 

notice  

Law Society 

practice note 

NDAs not to include unenforceable penalty clauses or other 

unenforceable clauses  

Current requirement (EHRC 

guidance says they must not be 

used) & SRA requirement 

Note also that solicitors are under a 

regulatory requirement not to use 

improper threats of litigation 

(including unsustainable threats of 

defamation proceedings)  

Page 34 EHRC 

guidance 

SRA warning 

notice  

NDA to be limited to what is necessary and appropriate in the case 

(e.g. amount of settlement sum but not fact of discrimination) and 

templates specifically tailored to the circumstances 

Current best practice  Page 20 EHRC 

guidance  

SRA warning 

notice 

Wording of NDA to be in clear language and set out what disclosures 

can and cannot be made  

Current best practice  Acas guidance  

SRA warning 

notice  

NDAs should not normally impose obligations on individuals that are 

not mutual (e.g. if an NDA stops the individual discussing a certain 

Current best practice  Page 21 EHRC 

guidance  
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issue, the employer and its workers should be required not to discuss it 

either)  

Individual to have independent legal advice on terms and effect of any 

settlement agreement  

Current requirement – agreement 

not binding otherwise 

Section 147 

Equality Act 2010 

(and equivalent in 

other legislation) 

Employer to make sure individual has adviser, TU rep or colleague 

during the negotiation phase – not just when they go for advice on 

terms  

Current best practice  Page 22 EHRC 

guidance  

Employer to pay for the individual’s reasonable legal costs (even if they 

don’t sign the agreement) 

Current best practice  Page 22 EHRC 

guidance 

Individual to have reasonable time to seek advice and consider terms 

(normally at least 10 days from taking advice)  

Current best practice  Page 23 EHRC 

guidance  

Acas guidance  

Law Society 

practice note 

Employer to not apply pressure on the individual to sign NDA  Current best practice  

Solicitors are under a regulatory 

requirement not to take advantage of 

opposing parties’ lack of legal 

knowledge / access to advice or use 

aggressive tactics   

Acas guidance  

SRA warning 

notice 

 

Individual to get copy of signed NDA  Current best practice and SRA 

requirement (although wording of 

EHRC guidance suggests it’s a legal 

requirement)  

Page 15 EHRC 

guidance 

SRA warning 

notice  

Law Society 

practice note 

Employers to monitor their use of NDAs (e.g. keeping a central record) 

to monitor potential systemic discrimination issues 

Current best practice (Note need to 

comply with data protection laws 

when processing such personal 

data) 

Page 24 EHRC 

guidance 

Acas guidance  

Higher Education – an NDA cannot be used for staff, members, 

students or visiting speakers in relation to complaints of sexual abuse, 

sexual harassment or sexual misconduct, and other types of bullying or 

harassment 

Current requirement Section 1 of the 

Higher Education 

(Freedom of 

Speech) Act 2023 
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NDAs in employment contracts  
Current or future  

requirement or best  

practice?  

Source  

Cannot be used to stop individuals complaining about 

discrimination/harassment which has not yet taken place  
Current requirement Section 144 Equality Act 

2010  

Individuals not to be put under ‘duress’ to sign the contract Current requirement – but note that 

duress is high threshold (common 

law definition requires illegitimate 

physical or economic threats)  

Page 14 ERHC guidance 

– derives from common 

law of duress  

Confidentiality clause cannot stop individual from making a 

protected disclosure  

Current requirement - a 

confidentiality clause is currently 

void to the extent that it prevents a 

protected disclosure  

Section 43(J) Employment 

Right Act 1996  

Confidentiality clause cannot stop individual who is a victim of a 

crime from making a permitted disclosure (to certain groups for 

certain purposes)  

Current requirement  

Future requirement - government 

proposes new legislation to extend 

this by removing the requirements 

for the disclosure to be made to 

certain people for specified 

purposes  

Section 17 Victims and 

Prisoners Act 2024 

 

 

Confidentiality clause cannot stop individual from doing anything 

required by law (including giving evidence to a court, tribunal, 

regulator or the police) or because of a regulatory duty. 

Current requirement  Page 14 EHRC guidance 

SRA warning notice  

 

Confidentiality clauses to be clear about what the individual can 

and cannot do (e.g. including a definition of confidential 

information) and that they do not stop them from speaking about 

discrimination, including harassment or sexual harassment  

Current best practice  Page 15 EHRC guidance  

Acas guidance  

Workers should be given time to read and reflect on any 

confidentiality agreement 

Current best practice Page 15 EHRC guidance 
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This publication provides general guidance only: 

expert advice should be sought in relation to 

particular circumstances. Please let us know by 
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not to receive this type of information or wish to 

alter the contact details we hold for you.  
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