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Key things to know about employing
employees in Belgium

Sources of Law

The first thing to know about employing employees in
Belgium is that Belgian employment law is regulated by
various acts of legislation and agreements both on national
and industry level and that these sources are subject to a
strict hierarchy. A lower source can never deviate from a
higher source of law.

For example, when concluding an employment contract, the
parties not only need to comply with the law but also with the
collective bargaining agreements that have been concluded
at sector level and at company level. Each company belongs
to a sector of industry which we call a ‘Joint Labour
Committee’. Within such a Joint Labour Committee collective
bargaining agreements are concluded regarding various
employment terms and conditions such as the granting of a
13th month premium, specific premiums that might be due,
working hours etc. Many Joint Committees also have
mandatory indexation rules to keep salaries in line with
inflation rates meaning that employers need to adapt salaries
(i.e. increase) depending on the indexation mechanism that
may apply within their Joint Labour Committee. It is important
to keep this in mind when granting discretionary salary
increases to employees, as indexation will in any event need
be granted on top.

The first thing companies need to know is to which Joint
Labour Committee they belong to as they cannot deviate
from the terms and conditions that have been agreed at
sector level. The applicable Joint Labour Committee is
determined based on the company’s main activity in Belgium.
Joint Labour Committees do not only differ based on sector
but may also differ between blue-collar and white-collar
employees within the same sector.

Language rules

Another typical and very important matter in Belgian
employment law, are the language rules - very strict rules on
the use of languages apply.

The applicable language depends on the region in which the
employer’s ‘exploitation seat’ (this is not necessarily the
registered office of the company or where the employee
performs his or her duties) to which the employee is
connected is located. If the employee is connected to an
exploitation seat in:

» Flanders: all documents and communication must be in
Dutch, regardless of the employee's mother tongue. If
not, they are null and void. However, in Flanders, the
employee can still use the ‘null’ documents to their
advantage whereas the employer cannot.

» Wallonia: all documents and communication must be in
French, regardless of the employee’s mother tongue. If
not, they are null and void.

» Brussels: documents must be in French or in Dutch
depending on the employee’s mother tongue. However,
unlike in Flanders and in Wallonia, documents drafted in
another language are not null and void, but the employee
may request a version in the appropriate language. That
is why in Brussels many international companies operate
with English employment contracts and policies, which
remain valid as long as the employee does not request to
replace them by a document in French or Dutch. The only
exception are the work rules, they must be in French
and/or Dutch as they must be sent to the Social
Inspection.

Employment documentation and registrations

For mandatory ‘employment documentation’, each company
must mandatorily have work rules. These can be compared
with an employee handbook which must include various
mandatory information such as:

» The work schedules: it is not allowed to employ
employees outside the work schedules mentioned in the
work rules and inspections are severe on this. Working
time in Belgium is very complex and heavily controlled by
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the Social Inspectorate. In general, the average weekly
working time on an annual basis cannot exceed 38 hours
per week. However, check the applicable collective
bargaining agreement at sector level as lower thresholds
may be agreed upon at sector level and which must be
complied with. In case of overtime, both overtime pay (+
50% or 100 % on a Sunday) and compensatory time off
are due.

) Disciplinary penalties and appeal procedure as well
as the conduct they are sanctioning. This is very
important, since only the disciplinary penalties mentioned
in the work rules can be imposed on the employees.

) Measures against psychosocial risks, including violence,
bullying and sexual harassment.

) Various information.

However, a strict (and sometimes time-consuming)
procedure applies to introduce and change the work rules,
depending on whether or not there is a works council in the
company. If there is a works council, the work council’s
consent is needed. If there is not a works council, a
mandatory information and consultation procedure of the
employees applies. In the end (with and without work
council), the work rules must be sent to the Social
Inspectorate for registration. That is why we usually
recommend employers to keep the work rules to the strict
minimum (i.e. what is legally required) and the rest in
separate policies to keep maximum flexibility as this strict
procedure does not apply to policies.

Besides the work rules, note that since the Act on
Transparent and Predictable Working Conditions (November
2022), the employer must communicate certain information
to the employee in advance and in writing. Particularly when
it comes to information on remuneration and fringe benefits,
the information obligation goes very far. The employer must
also communicate any changes in this information provided
to the employee. As a result of this, our employment
contracts have become much more detailed and ‘complex’
then before.

In addition, various registration obligations apply (with social
security and tax authorities, holiday fund if you have blue
collar workers etc) and companies should also draft pay slips
which must contain some mandatory information. Most
registrations can be done by a pay roll office. In addition,
companies should also have an internal prevention
counsellor (‘OHS officer’) even if they just employ one
employee (in which case this may be the employer) and
should also affiliate to an external prevention OHS service to
comply with their OHS obligations.

These registrations and documents are mandatory and are
criminally sanctioned in case of non-compliance.
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Social bodies

Trade unions play an important role in Belgium. Whether you
will have social bodies in the company, it depends on the
size of the company:

» Works councils: If a company employs, on average, 100
employees, it should arrange elections for a works
council. Such elections (i.e. ‘social elections’) run at the
level of the ‘technical business unit’ (the “TBU’ which is an
economic and social unit). The last social elections took
place in May 2024 and the next social elections will take
place in May 2028. Work councils have various
information & consultation rights on economic and social
matters in the company, but no co-determination rights
like in Germany (or only for a few matters such as the
work rules).

» Prevention committees: If the company employs, on
average, 50 employees, if must also arrange every 4
years elections for representatives of the committee for
the prevention & protection at work. These elections run
simultaneously with the works council elections at the
level of the TBU. The prevention committees have
various rights in relation to OHS.

» Trade union delegations: The establishment of a trade
union delegation does not depend on social elections.
Trade union delegates are appointed directly by the
unions. A trade union delegation must be set up if a
threshold, determined by the applicable collective
bargaining agreements, is reached, and if a certain
percentage of the work force (also determined by the
collective bargaining agreements), explicitly requires the
establishment of a trade union delegation.

Note that candidates to the social elections (for both the
works council and the Prevention Committee, and including
unsuccessful candidates) are very heavily protected against
dismissal. They can only be dismissed in very limited
circumstances and according to a specific procedure. In the
case of non-compliance, a protection indemnity between 2
and 8 years of salary may be due depending on the
employee’s seniority and when the employee is dismissed.
Members of the trade union delegation are also protected
against dismissal, but the procedure and penalties are
different.
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Dismissal rules

Compared to many other EU countries, Belgian dismissal
laws are quite flexible but expensive. In principle, the
employer has the right to dismiss the employee with a notice
period to perform or with immediate effect and payment of a
severance indemnity in lieu of notice, or a combination of
both. It is up to the employer to decide this, and they do not
need to justify their choice. However, if notice to perform is
served, the employer cannot ‘impose’ ‘garden leave’; the
employee’s consent is required.

No formalities apply in case of dismissal with immediate
effect and payment of a severance indemnity in lieu of notice
but strict formalities apply in case of dismissal with a notice
to perform. In the later case, notice must be served by
registered mail and contain some mandatory information. If
not, the notice is null and void and the employee is
considered to be dismsised with immediate effect and can
thus stop working and claim a severance indemnity in lieu of
notice.

The severance indemnity in lieu of notice refers to the
remuneration and benefits the employee would have
received during the non-observed notice period. Itis
calculated based on the employee’s entire remuneration
package (salary, bonuses, employer contributions to group
insurance, hospitalisation insurance, private use of company
car, mobile, PC etc) and entirely subject to social security
contributions (so + 27 % employer social security
contributions in case of a white-collar employee). Further,
strict formalities and timings apply if the employee is
dismissed for serious misconduct without notice or a
severance indemnity in lieu of notice.

Belgium does not have trial periods but notice periods are
very short in the beginning (just 1 week if the employee has
less than 3 months of seniority) but go up afterwards as they
are based on seniority. For example, if the employee has
between 4 and 5 years of seniority, notice or the severance
indemnity in lieu of notice equals 15 weeks. It then goes up
with an additional 3 weeks per year of service and this
uncapped.

There are special calculation rules for employees who
entered into service before 1 January 2014 because the
dismissal rules have changed in 2014 and are now
expressed in weeks (whereas before in months and this is
still the case in relation to seniority acquired before 1 January
2014). However, there is a calculation tool which allows you
to easily calculate the applicable notice period by using the
website www.dismissal.be.

Legally speaking, employers are not required to provide the
reason for the dismissal upfront (i.e. in the dismissal letter).
However, it is recommended from a HR perspective to have
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a meeting with the employee in order to give him or her the
opportunity to comment.

In addition, the employee has the right to request for the
reason(s) of the dismissal within 2 months following the end
of his employment contract and should do so by registered
mail. The employer must then provide the employee with the
reasons for the dismissal within 2 months following the
employee’s request equally by registered mail. If the
employee disagrees, they can start legal proceedings and if
a labour tribunal or court considers the dismissal manifestly
unreasonable based on the reasons provided (or not) by the
employer, the employee may be entitled to additional
compensation between 3 weeks and 17 weeks’ salary and
benefits (depending on the degree of unreasonableness). A
dismissal is considered as manifestly unreasonable if the
reasons for the dismissal are unrelated to the employee's
behaviour/aptitude or to the economic/organisational needs
of the employer and to which no other reasonable employer
would have decided.

Employers must be careful that the dismissal is not
discriminatory (e.g. directly or indirectly related to the
employee’s health, age, gender, race, family responsibilities,
etc) in which case additional compensation equal to 6
months’ salary and benefits are due.

Finally, several employees are protected against dismissal.
Besides the above mentioned candidates to social elections
and members of the trade union delegates, other categories
of employees benefit of a particular job protection, such as
for example the internal prevention counsellor, pregnant
employees, employees who have requested time credit,
parental leave, educational leave, adoption leave, paternity
leave, employees who have filed a harassment complaint,
etc. These employees can only be dismissed if a certain
procedure is complied with (not for all) or the reason for the
dismissal is unrelated to the cause of the protection. If the
procedure is not complied with or if the reason is related to
the cause of the protection, the protected employee will be
entitled to a lump sum indemnity (in most cases 6 months’
remuneration) on top of the notice period or indemnity in lieu
of notice.

Finally, employees may in certain conditions also be entitled
to outplacement at the employer’s expense in case of
dismissal and sales representatives may be entitled to
additional compensation upon proof that they have brought
on clients.


http://www.dismissal.be/
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Alternative and flexible employment arrangements

As employing employees in Belgium is expensive and
employment laws are very protective, employers often look
for alternative and/or flexible working arrangements.
However, there are several rules’ employers need to take
into account when exploring such alternative routes.

Employee leasing

Generally, the leasing of personnel is prohibited in Belgium.
There is a prohibited lease of personnel when an employee
formally employed by a company actually works (and is
therefore used by) another company, i.e. the user company,
and thus falls under the (partial) authority of this user
company.

In the case of prohibited lease, the employee will be deemed
to have an indefinite employment contract with the user
company and hence be entitled to all terms and conditions,
including benefits of the user company. In addition, the
employer and the user will be jointly liable for all salaries,
benefits and social security contributions resulting from this
deemed employment contract. Further, criminal penalties
may be imposed on both the employer and the user. It's
important to note that this prohibition in principle also applies
between group companies.

However, there are some exceptions, and this is what
employers should consider when seconding employees to
another company to make sure that the secondment is well
structured:

» Subcontracting: The user is allowed to give limited
instructions to the employees of the service provider. In
such a scenario, it is of the utmost importance that the
employer delivers a ‘service’ to the user which may not
be the ‘mere’ lease of an employee. In addition, the
service agreement between the employer and the user
must include an ‘instruction’ clause which details the
instructions which can be given by the user but which
may not relate to the ‘core’ of the employer’s authority
which must remain at all times with the employer (e.g.
decisions with regard to dismissal, recruitment,
employment conditions, disciplinary penalties, appraisals
and evaluations, or the procedure in cases of sickness or
holiday applications).

) Permitted lease of personnel: Under certain conditions
between companies belonging to the same group but
which must be temporary, notified in advance to the
Social Inspectorate and which require the conclusion of a
tripartite agreement. If not, there will be prohibited lease
of personnel with all the consequences thereof.
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Temporary agency work
Strict rules also apply in case of temporary agency work:

» Only temporary work agencies that are recognised by the
relevant regional authority (Flanders, Brussels and
Wallonia) are entitled to operate as a temporary work
agency. Criminal penalties may be imposed in case of
non-compliance.

» The user company can only call on temporary agency
workers in limited circumstances:

e To replace a permanent worker whose employment
contract is suspended (e.g. because of illness or
maternity leave) or terminated.

¢ Inthe event of a temporary increase in the workload.

e To perform exceptional work (e.g. market research,
activities which need specific professional
qualifications).

e To engage an employee to fill in a vacancy with the
intention of recruiting the employee afterwards (i.e.
‘inflow’ or ‘insertion’).

For each of those grounds, time limits may apply, and a
procedure may need to be followed. Further an ‘equal- pay’
principle applies.

Criminal penalties may be imposed in case of non-
compliance and the agency worker is deemed to have an
indefinite employment contract with the user company with
all the consequences thereof.

Independent contractors

It is not so unusual in Belgium to work with independent
contractors or to have senior persons within the company
(such as directors and CEOs) work under a self-employed
status.

However, companies should be very careful that there is no
‘fake self-employed’. As in many countries, the key
distinction between salaried employees and self-employed
workers is the employer’s ‘authority’. An employee is
managed by an employer, who can exercise ‘authority’ over
the employee. Companies should refrain from giving
instructions to self-employed working, from integrating them
in the company and/or from treating them in the same way as
salaried employees.

This distinction between salaried employees and self-
employed workers is important for 2 main reasons:

) Self-employed workers must pay for their own social
security but social security contributions for self-
employed workers are capped which is not the case for
salaried employees. In particular for higher paid positions,
this makes a huge difference in terms of cost for the
company.
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) Salaried employees have various statutory
employment rights and protections such as minimum
wage, holiday pay, maximum working hours, various
types of leave, minimum notice periods in case of
dismissal, unfair dismissal and other dismissal
protections which all do not apply to self-employed
workers. The later only have such rights if so agreed
upon in the contract between the parties.

However, it is not without risks because if a self-employed
worker is found to be subject to employer’s authority (‘fake
self-employed’):

) The company must pay social security contributions on
their newly classified ‘wages’. This includes both the
employer’s contributions (for white-collar employees
approximately 27% on 100% of the newly classified
wages, and for blue-collar employees approximately 40%
on 108% of the newly classified wages) and the
employee’s contributions (13.07%). These amounts may
incur a single contribution increase of 10% and late
payment interest of 7% per year. Back payments of up to
3 years may be claimed by the social security authority.

) A newly classified ‘employee’ may further claim all
amounts to which an employee is normally entitled (e.qg.
indexation, compensation for overtime, year-end
premiums, holiday pay, bank holiday pay and a
severance indemnity in lieu of notice).

For more information, please contact:
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