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Legal advice privilege: 
Cross-border practical tips 
 
  
Legal advice privilege (or its equivalent) exists in most jurisdictions, but its scope, conditions, and applicability to 
in-house lawyers vary considerably. A failure to account for these differences risks inadvertent waiver or loss of 
protection over sensitive legal analysis. This handout provides practical guidance for in-house legal teams 
operating across multiple jurisdictions. 
 

1. Key Principle: Confidentiality 

Across virtually all jurisdictions, confidentiality is a prerequisite for privilege. If privileged material is shared 
beyond those who need to see it, privilege may be lost regardless of the content or how the communication 
is labelled. In cross-border matters, this risk is compounded because jurisdictions differ on the scope of 
permissible sharing. 

Practical tip: Apply a strict "need to know" approach. Exercise particular caution before circulating legal 
advice via broad distribution lists, board packs, or cross-functional working groups. 
 

2. Training and Awareness 

Effective privilege protection requires awareness beyond the legal function, particularly among managers, 
HR, and other functions likely to handle sensitive communications. 

Do: 

• Deliver regular, practical training on what privilege protects, how it can be lost, and why it matters. 
• Focus on building instinctive habits: appropriate labelling, separation of legal and commercial 

content, and careful handling of communications. 
Avoid: 

• Overly prescriptive "how to engineer privilege" guidance (e.g. directing colleagues to copy lawyers 
into emails solely to claim privilege or advising how to label documents to avoid disclosure). Such 
materials risk creating a "rogue's charter" which is a document that, if disclosed, could undermine 
privilege claims by suggesting a tactical rather than genuine approach. 
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3. The "Dual Hat" Problem 

In-house lawyers frequently perform both legal and commercial roles. In many common law jurisdictions, 
privilege attaches only where the dominant purpose of the communication / document is seeking or giving 
legal advice. Where it serves both purposes, or where the lawyer acts primarily in a commercial capacity, 
privilege may not apply. 

Practical tips: 

• Give legal advice in standalone communications / documents clearly marked as privileged and 
confidential, separate from broader commercial views. 

• Where contributing to a business decision, set out legal analysis separately from any commercial 
recommendation. 

• Note that labelling alone does not create privilege, but consistent, accurate labelling supports the 
credibility of any privilege claim and assists identification if challenged. 
 

4. Cross-Border Communications 

Many jurisdictions do not extend privilege (or extend it only in limited circumstances) to communications 
with in-house lawyers. As a risk-management default, organisations should not assume that in-house 
communications are privileged in every jurisdiction touched by a cross-border matter. 

Practical tips: 

• Consider instructing external counsel at an early stage on matters carrying regulatory or litigation risk, 
particularly where local law does not clearly protect in-house privilege. 

• Where instructing external counsel is not proportionate, document the reasoning and the basis on 
which privilege is claimed. 

• Identify the "weakest link" in the privilege chain i.e. the jurisdiction with the narrowest protection and 
have extra precautions accordingly. 
 

5. AI Tools and Privilege 

The use of AI platforms to draft, summarise, review, or analyse privileged material raises unresolved 
questions in most jurisdictions, including whether inputting privileged material into an AI system constitutes 
a waiver of confidentiality and whether AI-generated outputs derived from privileged inputs are themselves 
privileged. 

Practical tips: 

• Closed AI tools with robust contractual protections present a materially different risk profile from 
public or consumer-facing AI tools. 

• Before any privileged material is processed through an AI system, ensure that appropriate safeguards 
are in place, like contractual protections with the provider and clear internal policies on permissible 
inputs. 
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• Conduct a privilege-specific assessment of all AI tools currently in use. 
 

6. Privilege Mapping 

Organisations operating in multiple jurisdictions could consider a privilege map which is a record identifying, 
for each relevant jurisdiction: 

• The scope and conditions of available privilege protections 
• The treatment of in-house lawyers 
• Applicable legal tests (e.g. dominant purpose vs. significant purpose) 
• Rules on waiver and compulsory disclosure 

A well-maintained privilege map informs internal policy, supports cross-border decision-making, provides a 
reference for training, and demonstrates a systematic approach to privilege protection in the event of a 
challenge. 
 

Quick Checklist 

Before sharing or creating material that may attract privilege, consider: 

1. Is the communication / document genuinely for the purpose of seeking or giving legal advice? 
2. Is it being kept confidential and shared only on a "need to know" basis? 
3. Is the lawyer acting in a legal (rather than commercial) capacity? 
4. Has the communication been clearly labelled and separated from commercial content where appropriate? 
5. Have you considered the privilege position in every relevant jurisdiction, including the weakest link? 
6. If AI tools are involved, are governance and contractual safeguards in place? 
7. If in doubt, involve external counsel, particularly on cross-border matters carrying regulatory or litigation risk. 
 

Find out more 
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