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Our expert panel comprising Sam Howarth from Slalom, Marco Sideri from Toffoletto De Luca Tamajo e Socia, and David 
Regan and Joanna de Fonseka from Lewis Silkin, debated the opportunities and challenges of the increasing use of AI 
throughout the employee lifecycle. 

The key takeaways from this session are: 

1. Existing employment law already governs AI - do not wait for AI-specific legislation before acting 

We have the EU AI Act, but elsewhere around the world there are many jurisdictions without dedicated AI statutes. In the UK, we have no AI specific 
statute - and no sign of one on the horizon, but we do have the Equality Act 2010, the Employment Rights Act 1996, UK GDPR, Data Protection Act 2018 
etc. and common law duties that all apply to AI-driven decisions in exactly the same way as they apply to human decisions. This is true for other 
countries and their existing legislative landscapes too. 

The absence of AI-specific legislation does not mean the absence of legal risk. If your organisation is deploying AI tools, whether for recruitment 
screening, performance management, or redundancy selection, you should be assessing those tools against the legal frameworks you already know, 
rather than treating AI as an unregulated space.  

That said, some countries are ahead of the curve. Italy, for example, is one of the few EU jurisdictions to have implemented its own national AI law which 
complements the EU AI Act and must be interpreted consistently with it.       

It is important to be mindful that businesses operating across multiple jurisdictions will likely be subject to different levels of regulation in each 
jurisdiction.  In the US, New York City’s Local Law 144 is another example of proactive AI regulation in the employment context. Since 2023, employers 
using automated employment decision tools for hiring or promotion in NYC have been required to conduct annual bias audits, publish a summary of 
results, and provide candidates with notice and information about the tool’s use. While limited in geographic scope, the law has set a benchmark. There 
are also tensions both globally and within some jurisdictions as to how firmly to regulate AI, e.g. the US federal government is keen to operate a ‘light 
touch’ regulatory programme, but many states are already regulating AI more heavily.  Employers need to ensure that they keep up with the zeitgeist 
across their operations. 

2. AI recruitment tools demand explainability, bias auditing and meaningful human oversight  

The fundamental challenge with AI recruitment tools is the "black box" problem: decisions are based on complex, opaque weightings that are hard to 
explain or defend in legal proceedings. 

There are practical steps employers can take to be better prepared to unpick these decisions. First, HR teams should be asking:  

• what data the tool was trained on?  
• how is weighting applied?  
• if anyone is spot-checking rejected candidates or aggregated data for bias? 

Practical steps to mitigate risk include mapping all AI systems used to score, rank, filter or auto-progress candidates/employees, ensure transparency 
regarding your use of AI, (e.g. in privacy notices and employee handbooks), conducting regular bias audits and acting on outcomes, keeping outcome 



 

  
 

 

records broken down by protected characteristic (where appropriate and lawful), ensuring that human oversight is a timely, genuine review rather than 
rubber-stamping algorithmic outputs and ensuring candidates/employees can exercise their data rights. 

3. Update your grievance and disciplinary processes to address the rise of AI-generated complaints 

Across the world employees are deploying AI tools such as ChatGPT, Gemini, Co-Pilot etc. to draft lengthy, legalistic grievances and DSARs, sometimes 
running to tens or hundreds of pages.  This can have a significant practical and cultural impact.  

How can employers update policies to better reflect this widespread use of AI? Rather than imposing blunt measures such as word limits or outright AI 
bans, employers might consider introducing a scoping meeting early in any grievance/DSAR process, so the employee explains and summarises their 
concerns in person. Similarly, emphasising informal resolution as a first step could be constructive. Organisations should also update their misconduct 
policies to include unauthorised AI use, data security breaches and covert recording. Be aware that AI also presents significant issues for disclosure and 
privilege. Although very much a developing area of law, prompts used internally such as for drafting a grievance outcome could potentially be 
disclosable before a tribunal. 

However, while this approach may be effective in the UK, it’s not necessarily jurisdiction agnostic. Multinational employers will need to consider 
jurisdictional nuances - reflecting local laws, collective agreements and best practice - if they wish to take a global approach on this issue. 

4. If you are layering AI onto existing employee monitoring, revisit your DPIAs and employee-facing policies now 

When AI is applied to existing monitoring practices, e.g. analysing communications, tracking productivity patterns or flagging behavioural anomalies, the 
intrusiveness of that monitoring increases significantly, even where the underlying data collection has not changed. 

The widely publicised example involving the Metropolitan Police in London illustrates the risk starkly. In this instance the covert deployment of an AI 
monitoring tool led to approximately one hundred misconduct investigations and forty-two senior officers facing dismissal. Yet staff were reportedly not 
informed about the system, raising serious concerns about transparency – a regulatory enforcement favourite. So, HR and compliance teams should go 
back and review existing DPIAs, update privacy notices and monitoring policies and carry out thorough due diligence on any third-party AI vendors 
involved.  

Unions and European Works Councils are increasingly asking for the right of consultation on AI rollout, and we know employee monitoring is an area 
where they are already engaged. For example, in Germany the introduction of an AI system affecting employees typically requires work council co-
determination and this process can take anywhere from 3 – 24 months, while in France there are also information and consultation obligations. This 
demonstrates the need to ensure the necessity and proportionality of any planned monitoring, especially if it involves AI, and to plan ahead and engage 
employees/Work Councils early.  

5. Keep the EU AI Act on your radar - the employment obligations are delayed, not deleted 

The EU AI Act classifies AI systems used in a wide range of employment contexts as high-risk. This triggers significant compliance obligations around risk 
management, data governance, transparency and human oversight.  

Although the AI Digital Omnibus has deferred many of those obligations to 2 December 2027 (or in some circumstances to 2 August 2028), the Act's core 
architecture and the obligations that apply to high-risk systems remain fundamentally unchanged. Now is the time to build high-risk compliance 
frameworks - 14 months may sound like a long time but there is lots to do, e.g.  

• undertaking an inventory all AI systems in use across your organisation, your roles (provider/deployer) and which risk tier your AI systems fall 
under 

• ensure all prohibited practices are already eliminated – no cognitive behavioural manipulation, social scoring etc.  
• update compliance documentation and consider legacy deadlines vs the new milestones 
• update your vendor and procurement contracts to require EU AI Act compliance 
• implement an AI literacy programme - Lewis Silkin and Holistic AI have recently launched an AI literacy e-learning module to support 

compliance with this requirement – more information can be found here. 

And remember multinational organisations with EU-based employees still need to be alive to the Act's extraterritorial reach and many may choose to 
adopt the single, stricter EU standard rather than operating different frameworks. 

Poll results  
 

42% 

 

of attendees are currently using AI a lot in 
their HR functions 

77% 

 

of attendees use AI in recruitment, with 
32% using AI in appraisals/performance 
management 

https://www.lewissilkin.com/how-we-can-help-you/services/ai-literacy


 

  
 

 

 

 Find out more 

 

 

 

49% 

 

of attendees said the impact of using AI in 
people processes and operations has 
been somewhat positive so far 

45% 

 

of attendees’ employees, unions or works 
councils have asked about the use of AI 
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