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The Agenda podcast by Lewis Silkin: Beyond Borders

Episode 1: What you need to know about Irish employment law

Tarun

Hello and welcome to our Beyond Borders Coffee Break podcast with Tarun and Hannah from the Lewis
Silkin team in the UK. In this new series, building on our Managing an International Workforce event, we will
be joined by local market leading experts - today, from Ireland, to explore key things you need to know as in-
house employment lawyers, HR professionals, or those with responsibility for employee relations issues
across multiple markets.

| know how daunting it can be to quickly get to grips with unfamiliar laws in foreign markets when, in a former
life, | started a global role as in-house counsel and spent many frantic days trying to understand the basics
and key differences between the different jurisdictions in which my business operated. But in happier news
for you, through this series, you'll be in a much better place to deal with those issues as and when they arise.
And importantly, you’ll know the name of an expert who you can call to help you through the issue.

Hannah

So yes, as Tarun said, we're going to be starting with Ireland and we’re delighted to welcome Siobhra from
our Dublin office. Siobhra, what are the key things that someone with Irish responsibilities, but perhaps little
practical experience of operating in Ireland might need to know about employment law in Ireland?

Siobhra

So, I'm going to start with the risk areas regarding litigation and claims. They're the main points of discussion
with our clients.

For an employee to be protected against unfair dismissal, the service requirement is one year. And
interestingly, one year expires on the day before the anniversary of commencement of employment. So, if
you start employment on the 31st of October, Halloween, you acquire one year of service on the 30th of
October. Taruna A spooky treat!

Siobhra

There are some situations where a year’s service isn't required. So, for instance, a discriminatory dismissal,
whistleblowers, a trade union activity, that kind of thing. Also of note, and it can be quite substantial for
higher earners, the cap on financial awards is 104 weeks’ remuneration. So that's total comp. It's not just
basic salary. Now, it is on the basis of financial loss and employees must mitigate their loss. That's probably
not tested as much as it would be in the UK in the employment tribunal. We saw one award a number of
years ago of EUR one point two million on the basis that the executive in that case was earning six hundred
thousand a year in total comp.

And important to note as well that the cap on compensation in a whistle-blowing dismissal, so under the
Protected Disclosures Act, that increases to five years. In general, the most that we've seen in those types of
dismissal has been around the two-year mark. And it's the same cap in discrimination claims as well in
Ireland.

Hannah

So it's interesting because obviously in the UK we often see discrimination claims being bought tactically as
a way to essentially blow the cap off the unfair dismissal limits. But presumably that's less the case in Ireland
because, actually, unfair dismissal claims can deliver you with really generous financial compensation.
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Siobhra

Correct, yeah. | mean, | suppose that in an unfair dismissal claim, there is the obligation to mitigate your loss
and depending on the adjudication officer, that might be tested a little bit more, whereas you don't have that
duty in a discriminatory dismissal claim. But yes, the two-year remuneration does | suppose preclude any
tactical discrimination claim. | suppose what we would see would be a claim for unfair dismissal coupled with
discriminatory treatment as opposed to people opting for discriminatory dismissal.

Hannah
And | think there’s also a difference from a time limit perspective?
Siobhra

Yeah, so our time limit is six months from the date of the breach and that's with all statutory claims - so that's
for working time, terms of employment, discrimination, unfair dismissal. That can be extended to 12 months
where reasonable cause is shown for the delay. And on the discrimination point as well, there's one
significant difference - our definition of disability is very broadly interpreted, because | know that in the UK it
has to be a long-term condition, whereas in Ireland it's not. We had one case where an employee was
recuperating after a road traffic accident and was deemed to be suffering from a disability.

Taurun

And that's exactly the kind of red flag this podcast is designed to highlight when managing these issues in
practice.

Hannah

So | understand, just moving back to dismissal, is that one scary element of Irish employment law is that
employees can in fact bring legal proceedings to halt a disciplinary process. Is that right?

Siobhra

So employees here can, if they can claim that there has been a breach of their contractual rights, be they
express or implied - so if, for instance, they haven't been afforded the right to a fair disciplinary process, they
could potentially seek an injunction. So you have this kind of mixing of the constitutional right to natural
justice and fair procedures where they're being accused of something. It's high risk because obviously
there's a cost exposure to the employee in doing it. So generally we do see it for more senior people.

Also, it's very public. Ireland is a small market so there is a PR risk both on the employee and the employer
side. It can be done as a strategic measure as well to try and secure a negotiation. You'd rarely see a case
go to full trial if either the employee or the employer is successful at the interlocutory stage - you know, at the
interim or interlocutory stage, they generally settle. And obviously, the employee still has to satisfy the three-
stage tests similar to the UK in securing an injunction that there is a serious question to be tried. Damages
wouldn't be an adequate remedy. And then the balance of convenience would favor granting the injunction.

Tarun

| think that’s right. It’s one of those weird quirks that's just so different in Ireland compared to what we're used
to in the UK. Sort of like what we see in some markets in Europe, like the Netherlands, where you've got to
get a UWV or court approval for terminations. And talking about how the process works for challenging
terminations, we've talked about adjudication so far in the Workplace Relations Commission. That's another
key difference between the UK and Ireland, isn't it, Siobhra? | wonder if you could talk through what those
differences look like in practice.

Siobhra
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Sure. It's not as structured here. So, in general, when you're given a hearing date, you're given about six or
seven weeks’ notice. You must submit your submission, which is basically your booklet on which you state
out your defence and you append the documents on which you're going to be relying on and that should be
done three weeks prior to the hearing date.

So we don't have case management, however, it's becoming a little bit more common where if you have a
very, very complex case and both sides agree, you could ask for the first day of hearing to be akin to a
preliminary hearing. And the reason that I'm saying that is because the first day of hearing is always a half
day. You're never allocated the full amount of time that the hearing might take. It can be very frustrating and |
suppose it is more costly because it will not roll into the next day if it doesn't get heard. And it's very rare that
you would finish a case in a half day.

Another difference is that we don't have compulsory disclosure or exchange of witness statements. You
know, the costs upfront might be less than they would be in other jurisdictions where you do have all this
exchange of documents and withess statements and disclosure.

What we are seeing from a strategic perspective would be claimants using a data subject access request as
a way to get evidence. You can also ask for a summons, so you can apply for a withess to be summonsed
and to bring documentation as well. That's not really used very much. But it does mean there is a little bit of
trial by ambush. You don't really know what you're facing when you go down because papers could be put
into evidence that you might not have seen and you'll need time to get it. So yeah, some clients really like it
because it's not as costly and there isn't as much time consuming preparation going into it beforehand, but
you just need to be prepared for all angles when you go down on the first day for your hearing.

Hannah

Yeah, it does sound very different from our system in the UK. So | guess as we come to the end of our
podcast, can you give us some quick fire other differences that we should be aware of when practicing in
Ireland?

Siobhra

We don't have worker status here, so we only have the two-tier employment status. Either people are
employees or independent contractors. Now, there is a bit of a move, to maybe try and change that. We had
a particularly significant Supreme Court decision in regard to pizza delivery drivers on that as well. So our
tests have changed as well. So, | would definitely say if somebody is in that zone to come and talk to us
because there have been changes in the law there.

We're more in line with the rest of Europe around not having an opt-out of the 48-hour maximum working
week and that's averaged over a four-month period. And also, we're more in line with that Spanish case
where the requirement to record working hours and prove that employers are compliant with their obligations
under working time legislation, that is the case here as well. Hannah That good old Deutsche bank case that
is continuing to cause lots of issues across Europe.

Siobhra

We were way behind on statutory sick pay. We only introduced that in 2022 and it was only five days. It is
being increased gradually up to 10 days, but that is definitely an area where, again, clients would have been
surprised where we said to them pre-22 you don't have to pay sick pay.

And helpfully, then we had a Work Life Balance Act and that has introduced some new initiatives, including
paid domestic violence leave, which | think was a great initiative. A lot of employers would have had policies
in this area, but great to make it a statutory entitlement.

And then | suppose we were a leader a little bit somewhat on the right to disconnect. We brought in a code
of practice on the right to disconnect from work. It created a massive media storm but actually you'll recall
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that | said about the obligation on employers to keep records around working time and really all it did was
remind people about their entitlement to take breaks. And | suppose the biggest change that we have seen is
just the email footer saying ‘I'm sending this during my working hours | don't expect you to respond unless
I've indicated that it's urgent’ and it was basically again just reinstating that managers needed to be more
respectful in their tone of communication to employees. Hannah So probably a push towards more healthy
working practices than anything more dramatic.

Tarun

And speaking of the right to disconnect, unfortunately, that's all we have time for today. If you want to learn
more about Irish employment law, you can find details on the lus Laboris Global HR Law Guide.

But for now, thank you, Siobhra, for your insights. And I'm sure leaving our listeners in a much more
confident place when dealing with that unexpected call about a tricky issue in Ireland, and of course, for
giving them the right person to call if they need further support on it. From Hannah and me, thank you very
much for listening. And please do get in touch with us about the markets you'd like us to cover next. We'd
also love to know what you thought of today's episode so please do leave a review wherever you get your
podcasts. Thanks very much.



