
  
 

 

 

The Agenda podcast by Lewis Silkin: Beyond Borders 

Episode 2: What you need to know about German employment law  

Tarun Tawakley  
Hello and welcome to our Beyond Borders Coffee Break podcast with Tarun and Hannah from the Lewis 
Silkin team here in the UK. In this series and building on our managing an international workforce event, we 
will be joined by local market experts, today from Germany to explore key things you need to know as in-
house employment lawyers, HR professionals, or those with responsibility for employee relations issues 
across multiple markets. Navigating different legal frameworks can be daunting at first, but through this 
series, we will equip you with everything you need to know to handle these issues effectively. And of course, 
give you a key contact should you need guidance from external counsel. 
 
Hannah Price  
So yes, as Tarun says, we're going to be covering Germany today and we are delighted to welcome our Ius 
Laboris colleague and good friend, Till Heimann, from Kliemt in Frankfurt. Hi, Till, nice to have you with us. 
 
Till Heimann 
Thanks so much for having me, Hannah and Tarun. 
 
Hannah Price  
Great. So my sense among international employers is that Germany is one of those countries that they 
always feel quite nervous about. It feels like a country where there's very strict employment regulations and 
processes that you have to follow. Is that a fair assessment or not, Till? 
 
Till Heimann 
Well, I do get that a lot, but Germany is not really different from many other jurisdictions where if you know 
the ins and outs, you can quite comfortably navigate the employment landscape. We do have quite a few 
employment regulations and usual practices that might feel old fashioned or quirky to international 
employers. And it's definitely worth understanding how the market works, so you are neither thrown by trying 
to comply with statutory regulations nor by trying to meet the cultural expectations of employees. Some of 
which might be quite different to those of a UK employee, for example. An example that I might give is 
German law not providing for any individual consultation process. You just hand over notice of termination 
and that is it. Discussion - not really necessary, providing grounds, you don't have to do that either. You can 
of course do all of that and many employers do for cultural reasons, but this is an entirely voluntary step. 
 
Tarun Tawakley  
Sounds dreamy! 
 
Till Heimann 
Then there are all the formal requirements such as termination letters and severance agreements needing to 
be signed in wet ink hard copy, the dream of every UK employer. Therefore, electronic signatures and Docu 
Sign that are common practice, I would say for international employers aren't always sufficient. The last 
government tried but failed to modernise the landscape in this regard and in the end just created a 
patchwork landscape of formalities. And that's where we're still at. Another quirk like that is if a limited term 
contract isn't signed with a wet or qualified electronic signature, the employee may in fact end up with an 
unlimited contract if they just start working. 
 
Hannah Price  
I always like to think of a German employer with their long quill and ink that they're signing these 
employment contracts with. 
 
Till Heimann 
That's quite an accurate picture; I have to say! 
 
Tarun Tawakley  
We laugh, but this is exactly the kind of quirk and difference this podcast is designed to uncover. And it's a 
point I remember learning about from bitter experience when shutting down a company's German operations 



  
 

 

 

in a former life and suddenly realising I needed someone to print out and hand sign all the termination letters, 
stuff the envelopes and get them delivered in the right way. I mean, it's such a different landscape to what 
we're used to. Speaking of things that will be different to employers that are not used to operating in 
Germany, one of the big differences is the interaction with and frankly the existence of and power of works 
councils which is so integral to the German landscape. Till, can you give our viewers a flavour of what they 
need to know about the impact and influence of these bodies? 
 
Till Heimann 
Yes, so in Germany, works councils play quite a significant role in representing employees' interests within a 
company vis-a-vis the employer. They are supposed to improve working conditions and act on behalf of 
employees in various matters. However, what we do see in practice, works councils sometimes only work to 
further their own agenda, which of course can make your life very difficult. Works councils can basically be 
formed in any business that has at least five employees that are entitled to vote. But we do rarely see them 
in businesses with less than, let's say, 50 to 100 employees. They can exist at different levels. You can have 
one in a single business. You can have one at the operational level, so over multiple sites. You can have one 
at the corporate group level and even at the European level. 
 
The thing is about works councils, they have what's called co-determination rights. When I say co-
determination, I mean actually, literally the right to interfere with your decision making. They can keep you 
from implementing certain decisions if you haven't consulted them before in a specific way. And those co-
determination rights, they exist in various matters where you need to, prior to implementing changes, 
basically reach agreement with the works councils. And that is quite a wide remit, for example, working 
hours, annual leave arrangements, any form of salary, variable pay schemes, the introduction of IT systems 
and AI most recently, restructurings, and basically all human resources matters, such as hirings and 
dismissals, reassignments. So, you see it's a quite broad practice and employers will have to discuss with 
works councils the implementation of all such measures, especially now what we're seeing a lot is in 
connection with the introduction of new technologies, for example, use of Microsoft Copilot. And works 
councils, as if that weren't enough, also monitor all forms of compliance with laws, regulations and collective 
agreements. So, if you fail to properly inform and consult with them, then employers might face 
administrative fines and potential claims from employees. 
 
Tarun Tawakley   
It's an incredibly broad remit, isn't it? So you mentioned co-determination rights extending to dismissals. Can 
you talk through what role works councils play in dismissal processes? 
 
Till Heimann  
Sure. So, if a works council is in place, it has to be consulted in good time before terminating any employee’s 
employment and the stress is on before. You need to even do that for probationary period terminations. 
Although the works council cannot really prevent a dismissal, the dismissal would be seen as invalid if the 
works council isn't consulted and this goes on to litigation. So basically, consultation in this regard means 
their opinion must be considered and the employer has to justify their decision. And where works council 
objects to the termination, this would even entitle the employee to keep working during their notice and as 
long as litigation is ongoing until that has reached a close. 
 
Tarun Tawakley  
And Till, how long might litigation take? In the UK, we're seeing tribunals hearing cases a year after the claim 
is being brought. Can employees really work for that year process? 
 
Till Heimann  
Well, they could, but typically German courts are a bit quicker than that. So first instance ruling you would 
typically get within six months or so depending on the workload of the courts. And of course, if this goes up 
the chain through multiple instances, then indeed we are looking at two to three years litigation in the 
extreme case. 
 
Tarun Tawakley  
Wonderful German efficiency. 
 
Till Heimann  



  
 

 

 

So, another area where works council co-determination or involvement plays a role is basically where 
somebody is classed as a so-called ‘executive’ employee. Many companies do that to make people feel 
more important or to assign to them specific tasks and responsibilities. But the matter is that only statutory 
law can qualify somebody an executive employee, not a contractual regulation, for example. 
 
And so somebody who is terminated by the employer for redundancy, let's say, might suddenly say, I am not 
an executive employee. I'm in fact an employee. You should have consulted with the works council, which 
you didn't and that's why my termination is invalid. Executives are basically employees, a certain type of 
employee that executes partial employer functions such as hiring and firing. They're also represented by a 
special committee and not the works council and therefore their employment can be ended more easily than 
that of regular employees. The interesting bit about qualifying people as executive employees is also that 
they're not subject to working time regulations. 
 
Hannah Price  
So, you've told us a little bit about co-determination and it does from the outside still feel quite complex and 
like it's something that's going to impact an employer's agility to deal quickly. Is that fair? 
 
Till Heimann  
It's certainly a valid view. It can create the impression with international decision makers that some 
processes are slow or don't work, which is true in some cases and it leads to them wanting to redirect 
resources. In Germany, however, the view is a bit different. Of course, we have this system for forever. So 
works council involvement is accepted as the fact of life essentially. And you can find workarounds to speed 
things up. And if you do, then it's a perfectly viable system. As a top tip for your listeners, if they're dealing 
with German works councils, they should understand their remit and build up a good relationship with them. 
Good relationship in this context means, well, the proverbial carrot and stick, if you will. If you grant them too 
many rights and too many opportunities, this will always be taken for granted and this will be the minimum for 
the next negotiation you will have with them. A good relationship essentially means everybody knows their 
rights and limitations, works together for the benefit of the business, and that allows you to make deals 
essentially in co-determination as well. 
 
Hannah Price  
So, embrace the reality of your works council and build a strong and good relationship with them. That's a 
great tip, Till. Thanks very much. So, moving on to talk a little bit more about dismissals in Germany are 
there any other key issues that our listeners should be aware of? 
 
Till Heimann 
Well, yes, navigating dismissals in Germany can be tricky when the Act Against Unfair Dismissal comes into 
play. That Act generally applies to employers who have more than 10 employees headcount, where the 
contract is in place for at least six months. Because under the Act, your grounds to terminate suddenly 
become limited to essentially three scenarios. You can either have personal grounds, misconduct grounds, 
or compelling operational grounds, i.e. redundancy. 
 
Personal reasons are those directly related to the employee that are outside of their control, affecting their 
capacity to work, such as, for example, sickness, the lack of a critical skill or ability, or the loss of a driver's 
permit for a driver, for example. 
 
So, it should be noted that sickness is not a protected criterion, quite different from the UK, as I understand 
it. The German courts have developed a quite intricate system whereby employers first need to exploit other 
options before dismissing somebody because they are, for example, long-term sick. 
 
Certain terminations such as performance-related terminations are theoretically possible under German law, 
but they are terribly impractical because there's a very high burden of proof required. As an example, 
employers would need to show how employees lag behind a reasonably composed peer group over multiple 
years in a significant manner. And let's be honest, nobody bothers to invest that much time in a poor 
performer. So, most employers just resolve such cases based on other grounds such as redundancy or by 
way of mutual termination agreements. 
 
Tarun Tawakley  



  
 

 

 

Such an important thing to flag because again, particularly with some of our US headquartered clients, 
there's such a performance culture. It's a really important thing to note before operating in Germany. So 
we've talked so far about rights. What happens when things go wrong? What are the key things our listeners 
need to know about litigation in your market? 
 
Till Heimann  
So maybe some brief highlights. I think first off, you don't need to be afraid of litigation because, based on 
practical experience, all claims go to a conciliation hearing first and 90% of cases are settled somewhere 
along the way. This is because there's risks for both sides involved in any litigation.  
 
Let's take an unfair dismissal claim as an example. German courts can only award reinstatement, not 
compensation, so they cannot force an exit. So, either a court finds that the termination was invalid and then 
any pay that the employee did not receive due to that termination will be accrued up to the court's decision. 
That means employers risk typically increases if the process takes a long time, as it does, or, the employee 
essentially just gets notice pay if their termination is held to be valid. 
 
So that basically means any dismissal litigation is always all or nothing. And that's a motivator, of course, for 
both parties to settle some way down the line. Generally, any ruling that you can get at the end of such a 
process means one side always loses everything. The employee is dismissed, gets nothing beyond notice 
pay, or the employer has to take them back and pay outstanding salary. So, a ruling is always the ultimate 
option, and everybody is trying to avoid that if they can. 
 
Hannah Price  
Well, I think we're probably coming to the end of our coffee break time. So, I just want to take a moment to 
say thank you, Till, for your really fascinating insights. I think you've provided our listeners with a really great 
introduction to some of the nuances of German employment law. Thanks very, very much. 
 
Till Heimann  
You're very welcome, it was a pleasure to be here as always. 
 
Tarun Tawakley  
Well, that wraps up today's episode of Beyond Borders. If you want to learn more about German 
employment law, you can find details at the Ius Laboris Global HR Law Guide. Till will have left you all in a 
much more confident place, I hope, when dealing with that unexpected call or tricky issue in Germany. But of 
course, if you need expert external counsel, he is the right person to guide you through it. From Hannah and 
me for now, thank you very much for listening and please do get in touch with details about the markets 
you'd like us to next in this series. We would also love to know what you thought about today's episode, so 
please do leave a review wherever you get your podcasts. Thanks very much. 
 
 
 
 


