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The Agenda podcast by Lewis Silkin: Beyond Borders

Episode 3: What you need to know about Italian employment law

Tarun Tawakley

Hello and welcome to our Beyond Borders Coffee Break podcast with Tarun and Hannah from the Lewis
Silkin team in the UK. In this series and building on our managing an international workforce event, we'll be
joined by local market experts, today, from Italy, to explore the key things you need to know as in-house
employment lawyers, HR professionals, and those with responsibility for employee relations issues across
multiple markets. Navigating different legal frameworks can be a daunting process, but through this series
we'll equip you with the key information you need to know per market, all direct from the mouth of a local
expert.

Hannah Price

So yes, as Tarun says, we're going to be covering Italy today and we're delighted to welcome our lus Laboris
colleague and friend Ornella Patané from Toffoletto De Luca Tamajo. Welcome Ornella.

Ornella Patané
Hello both, it's great to be here today with you, thank you.
Hannah Price

So, if you are somebody who has responsibility for Italy as part of your role remit, but perhaps you have very
little practical experience of working in Italy, where would you start? What top tips on employment law would
you give for working in Italy?

Ornella Patané

I think that the first thing to be aware of is how the litigation process works in Italy. Employment cases are
handled by labour courts and the most common claims are for unfair dismissal, demotion and bullying.
Discrimination claims are also common and usually alleged by employees claiming that their dismissal was
discriminatory. At the first hearing, the judge is required to attempt a settlement between the parties and
often is reached at the first hearing. Both parties are usually represented by lawyers and evidence can be
presented either in person by withesses or in writing through documents. Witnesses are questioned only by
the judge, but both parties can request the judge to ask further questions.

Hannah Price

So that's interesting, that position that only judges can ask questions. That's obviously quite different from us
in the UK, where cross-examination is common within our employment tribunals. So, if you think about the
sanctions or compensation that might be available for these sort of claims, can you talk us through that a
little bit more?

Ornella Patané

Yes, Hannabh, if a dismissal is declared discriminatory or unfair because the alleged facts don't exist, the
court may order the employer to reinstate the employee, which is quite common, different from other
jurisdictions. Apart from reinstatement, compensation is also a possible sanction for unfair dismissal and the
amount of compensation for unfair dismissal depends on whether the employees are dirigentes or an
executive of the company or not, and whether the employee was hired before or after 7 March 2015.
Because for the employees hired after this date, compensation ranges between six and 36 months’ salary.
In case of demotion, bullying and discrimination, damages are calculated based on the seriousness of the
breach and there is no cap on that amount. Typically, in demotion claims, damages are a percentage of the
employee's salary for the days of demotion. And in bullying and discrimination claims, the damages depend
on the seriousness of the health damage suffered by the employee.
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Hannah Price
How long can the litigation process take in ltaly?

Ornella Patané

We used to have a speedy process for unfair dismissal claims, but this has now changed. So currently,
unfair dismissal claims usually take nine to 12 months to reach a final hearing. The litigation process for
demotion, bullying, discrimination can take even longer than 12 months.

Hannah Price

And you talk about the first hearing where often settlement is achieved, how quickly does that happen after
the claim is first brought?

Ornella Patané

On average, we can say that the first hearing is scheduled by the courts after three months from the claim is
filed.

Hannah Price
Great, thanks, that's really interesting.
Tarun Tawakley

It's also just so different to see that sort of termination cases, you can be looking at compensation between
six and 36 months, again, very different to what we're used to in the UK. So, trying to avoid that and getting
your exits and disciplinaries done right, | know there's quite a rigid process for this in Italy. Could you talk our
listeners through how that's handled and how it works in practice?

Ornella Patané

That's right Tarun, because overseas employers frequently seek advice about our mandatory disciplinary
procedure, which is very peculiar in Italy. This involves the employer first sending a letter to the employee
detailing the facts that constitute a breach of legal and contractual obligations.

The employee then has some days to present their defence either orally or in writing and may request the
assistance of a union representative. The term for the defence is of five calendar days according to law, but
a different term can be provided for by the applicable collective bargaining agreement. After this first step,
the employer can proceed with appropriate disciplinary action.

Typically, disciplinary sanctions include an oral or written reprimand, a fine up to four hours pay, suspension
of salary and work for the maximum period of 10 days, dismissal with notice period, and dismissal without
notice for just cause. Employers need to display the disciplinary code, including the list of breaches that may
result in disciplinary action where employees can easily read it. This is a very peculiar thing.

Tarun Tawakley

Speaking of peculiar things, it's very unusual for us to see sanctions including things like a fine, which is just
very different to what we're used to. Coming back to the process though, talk me through what happens if an
employer doesn't follow the mandatory disciplinary procedure. I'm guessing the word mandatory is quite
important here?

Ornella Patané
Yes, itis. If an employer fails to follow the mandatory disciplinary procedure, any disciplinary action and

sanction, including the dismissal, is null and void. So compliance with this process is crucial. And non-
compliance renders the disciplinary action unlawful by definition.
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Tarun Tawakley

Definitely an important thing to get right. Again, looking at it through the lens of how | would advise on one of
these issues, we would normally start with a much more flexible process that would actually commence off
with an investigation where you'd invite the employee in, ask them for their version of events, and equally do
the same with relevant witnesses and third parties. But | know this investigation process is not normally
advisable in Italy. Is that right?

Ornella Patané

Yes, it is. Employers need to be careful when investigating potential disciplinary issues. An investigation
cannot include interviewing the employee about the same facts that will be used in the disciplinary
procedure. Once aware of a potential breach, the employer must initiate immediately the disciplinary
process. Interviewing the employee beforehand risks the employee claiming that the interview itself was a
disciplinary procedure, bypassing the required legal steps and invalidating the entire disciplinary action.

Tarun Tawakley

I's such an important thing to know about because again it's one of those things that would just be such a
natural instinct to us to advise on and such an important thing to know is different in Italy.

Hannah Price

Another thing that I've come across when I've been dealing with matters in Italy has been the issues around
the risk of employees going on or taking sickness absence during their notice period. Can you just talk us
through that little quirk as well?

Ornella Patané

Sure, Hannah. Except in cases of termination for just cause, the employer must provide a notice period. The
employer can opt to convert the notice period into a payment in lieu. And this is quite common because this
option mitigates the risk of the employee going on sick leave during the notice period, which suspends the
notice until the sickness ends. In some collective bargaining agreements, sick leave can extend up to 12
months for executives, potentially resulting in 12 months’ notice period plus 12 months’ sick leave.

Hannah Price

So employees can essentially stay around for 24 months after the period you've actually exercised the
decision to dismiss them. So does that mean that in practice you usually will make a payment in lieu of
notice and you won't have employees working their notice?

Ornella Patané

Yes, exactly - this is a matter of strategy, of course. Our advice to clients is always to pay in lieu of notice
period because the employer might have to choose between paying 24-months’ salary or terminating with
immediate effect to avoid the risk of sick leave.

Tarun Tawakley

That's such an important thing to get right. Ornella, you talked earlier about national collective bargaining
agreements, which some of our listeners may not be as familiar with if they've not operated in Europe before.
Can you talk us through how these work in Italy and what roles works councils play in normal workplace
interactions?

Ornella Patané

Collective bargaining agreements in Italy are private contracts between trade unions and employers’
associations. They are not legally binding on all employers, only on those who are members of the
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employers’ associations that signed the CBA. However, a CBA could still apply if it's referenced in the
individual employment contract or if the employer voluntarily applies its terms. If no CBA is applied, the legal
mandatory terms regulate the employment agreement.

Then the employees are grouped in four legal categories, executives, middle managers, white collars and
blue collars. Executives have a special regulation and a specific CBA different from the other employees.

Italy also has a system of works councils which play a key role in workplace safety and can be involved in
negotiations regarding working conditions including hours and leave at company level.

Works councils have specific rights, including the right to be informed and consulted by employers regarding
significant changes, such as transfers of undertakings or collective redundancies. In organisations with more
than 15 employees, works councils can elect health and safety representatives.

Hannah Price

Thanks, Ornella. So as we draw towards the end of this podcast, are there any other essential need to
knows that you think our listeners should be aware of when practicing in Italy?

Ornella Patané

Yes, | think that a final aspect to mention is the non-compete covenants, the regulation of non-compete
covenants in Italy. These are enforceable after employment ends only if they meet specific requirements.
They must be in writing, first of all, either in the employment contract or in an addendum and clearly outline
forbidden activities.

The duration is limited to five years for executives and three years for other employees. Territorial limits must
be defined considering compensation and the scope of activities. Compensation for the covenants must be
reasonable relative to the scope, territory and duration. Otherwise, the clause may be void.

Additionally, if the employee breaches the covenant, the employer can ask the court for an injunction to stop
the activity for the competitor until the end of the non-competition covenant period, and the employees may
have to repay compensation and face penalties as specified in the agreement.

Hannah Price

That's really interesting and really useful because quite different from the UK, much longer possible
restrictions, but obviously subject to that requirement for compensation. And also those sort of additional
penalties on the employee are interesting as well, the obligation to repay the compensation and potentially
face other penalties as well. So really interesting highlighting some of those differences between the UK and
Italy.

Thank you so much, Ornella, for your really interesting and helpful insights. It's been really great speaking to
you. Thank you.

Ornella Patané
Thank you both, it was a pleasure to be here.
Tarun Tawakley

Well, that wraps up today's episode of Beyond Borders. We hope you leave this podcast in a much more
confident place when dealing with that unexpected call about a tricky issue in Italy. And of course, if you ever
need advice, you've got the contact details of the right person in market to help you. If you want to learn
more about Italian employment law, you can find details on the lus Laboris Global HR Law Guide page.
From Hannah and me, thank you for listening and please do get in touch with us about the markets you'd like
us to cover next. We'd also love to know what you thought about today's episode, so please do leave a
review wherever you get your podcasts. Thanks very much.



