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The Work Agenda podcast by Lewis Silkin: Beyond Borders

Episode 4. What you need to know about Belgian employment law

Tarun Tawakley

Hello and welcome to our Beyond Borders Coffee Break podcast with Tarun and Hannah from the Lewis
Silkin team in the UK. In this series, building on our Managing an International Workforce event, we will be
joined by local market leading experts, today from Belgium, to explore key things you need to know as in-
house employment lawyers, HR professionals, or those with responsibility for employee relations issues
across multiple markets. Navigating different legal frameworks can be daunting for in-house counsel, but
through this series, we will equip you with everything you need to handle these issues effectively and of
course give you a key contact should you need guidance from external counsel.

Hannah Price

Thanks, Tarun. We're delighted to be joined today by our lus Laboris colleague and good friend, Sophie
Maes from Claeys and Engels in Brussels, who's going to be telling us all the things we need to know about
Belgian employment law. Hi, Sophie.

Sophie Maes

Hi Tarun and Hannah, many thanks for having me. It's a real pleasure to be here and to give you some
insights on Belgian employment law.

Hannah Price

Fantastic, so let's get stuck in. So, we understand that Belgian employment law is pretty strongly regulated -
so can you begin by telling us a little bit about that?

Sophie Maes

Well yes indeed, it is pretty strongly regulated, as you say, by a hierarchy of sources, sources in which we
find the law, but also agreements that are concluded both on national level, but also on a sectoral level. And
the way it works is pretty simple, that a lower source cannot contradict something which has been agreed
upon or which is provided by the law in a higher source of law. So, take for example, what the parties agree
in an employment contract cannot contradict what is provided in the law, but also not what is provided in
collective bargaining agreements, which are concluded at national level or at level of each Joint Labour
Committee, which is very important in Belgium - it's a sector of industry where social partners conclude
collective bargaining agreements.

Hannah Price

So it's pretty important if you're setting up in Belgium to understand what Joint Labour Committee you're
going to be in, what collective bargaining agreement applies to you. Is that right?

Sophie Maes

It's very important because, as | said, in a Joint Labour Committee, it's there where in your sector of industry
where collective bargaining agreements are being concluded and as a company, you must follow the terms
and conditions that are concluded within those collective bargaining agreements. So, the way it works is that
each company has to determine to which Joint Labour Committee it belongs and it is determined based on
your main activity in Belgium. And we have different Joint Labour Committees per sector of industry, but also
within sectors you can have different Joint Labour Committees, one for your blue collar workers and one for
your white collar workers. In some sectors it's mixed etc. So we have a whole range of Joint Labour
Committees with its own specific collective bargaining agreements that apply.
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Tarun Tawakley

Nice and easy! Well, | mean, it's also one of those things, | suppose you've got to keep an eye on as your
business develops, because in theory, if your main activity changes, then your Joint Labour Committee could
change too. Is that right?

Sophie Maes

Yes, that's absolutely right. And that can have serious consequences because conditions do vary between
Joint Labour Committees.

Tarun Tawakley

Fascinating. Well, | know one of the other important aspects of Belgian employment law are the language
rules. Can you explain to me the complexities around this and try and make it as simple as possible for our
listeners?

Sophie Maes

So yes, indeed, because as you know, we are a very tiny little country, but we do have three languages and
languages which are mandatory depending on where the employee works. And actually what is determining
to know which language that you have to follow, it's where the “seat of exploitation” is located to which the
employee is linked. And if that seat of exploitation to which the employee is linked is located in Flanders,
then everything must be in Dutch. If it is in Wallonia, then everything must be in French, which might be quite
challenging for international organisations, because if those documents or whatever are established in
another language, let's say in English, then they are simply null and void so they're deemed not to exist.

The rules are a bit more flexible in Brussels because in Brussels documents must be either in French or in
Dutch depending on the employee’'s mother tongue. But the difference is in the penalties because unlike in
Flanders and in Wallonia the penalty is not that the documents are just null and void. The documents can still
be used if they are for example in English but the employee can ask to replace them in a document in either
French or in Dutch. So, basically, that is why in Brussels a lot of organisations operate with English
employment contracts, with English policies, etc. as long as everybody is happy and do not ask to replace it
in the appropriate language. But that absolutely does not work in Flanders and in Wallonia. That is only a
solution for Brussels.

The only exception to that are the work rules because the work rules have our mandatory documents and
they need to be sent to the social inspection. So there we have no other choice than to draft them in at least
one of our official languages.

Tarun Tawakley

And so once we've got our head around the various language requirements, so we know the language in
which we're going to create all of these documents, can you tell me a little bit more about these work rules
that you just mentioned and any other specific requirements relating to employment documentation that
might be unusual for those not used to operating in Belgium?

Sophie Maes

Yes, we do have some mandatory employment documentation and also registrations which companies must
observe. And if they don't, they may even lead to criminal penalties. But let's start with our work rules. That is
a document which you can compare in an international environment with an employee handbook. It is a
document in which we include the different terms and conditions in relation to employment. And it must
include several mandatory informations, such as, the work schedules, also what are the measures against
psychosocial risks, what are the disciplinary penalties, what is the procedure, etc. So it's a whole list of
mandatory information that must be provided in the work rules. However, what we usually recommend to our
clients is to really keep it simple and to limit those work rules to what is really necessary according to the law
that the work rules must address and all the rest to put them not in your work rules, but in separate policies.
And the reason for that is your work rules, in order to adopt them, to change them and to implement them in
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your organisation, you have to follow a very strict procedure requiring the consent of the works council if you
have a works council within your organisation, or if you don't have a works council, then they are subject to
information and consultation of your employees.

Tarun Tawakley

And that's such an important point, isn't it, Sophie? Because there's such a natural tendency to want to have
one set of simple rules, a global handbook that applies across all of your organisation. But actually, this is a
great example of something in the work rules that you want to keep really distinct and separate and bespoke
to Belgium so you aren't having to negotiate or face regulatory scrutiny on documents or procedures more
than is absolutely necessary.

Sophie Maes

Yes, that's absolutely correct. Some other points that | want to raise here is that as a result of some new
legislation that we had in 2022 on transparent and predictable working conditions, which is actually an
implementation of a European directive, our employment contracts have become a bit more complicated
than before.

Before they were quite simple and short because everything is regulated in the law. But since that new
legislation, the employer must now provide some written information about terms and conditions which are
quite detailed in relation to remuneration, etc. And as a result of this, at least for the ones who entered into
service after November 2022, our employment contracts are a bit more complex than they used to be. | know
in the UK you're used to have big documents, but we weren't. And then finally, another point that | want to
raise is registrations, because if you start employing employees in Belgium, you must do some mandatory
registrations with social security authorities, also with tax authorities. And then a last one is also that each
company must have a health and safety officer - so that's also a requirement which is absolutely necessary.

Hannah Price

So while we're talking about employee representatives, you mentioned works councils in the context of those
work rules. Can you tell us a little bit about the role that trade unions and works councils have in the Belgian
workplace?

Sophie Maes

Yes, trade unions are very important in Belgium, but whether you have them within your organisation will
depend on the number of employees you employ. For example, for the Works Council, you as an employer
are obliged to organise social elections for the establishment of a Works Council if you employ on an
average 100 employees.

It's not like in Germany where they have co-determination rights, but what they do have are information and
consultation rights around several economic and social matters. Beside the works council, we also have a
health and safety committee which you must organise at the same moment of the election of the works
council members, but there you have to do it as of 50 employees. And then the last one is a trade union
delegation, again, what is concluded at the level of the Joint Labour Committee, because for the trade union
delegation that is not going through social elections, but there we need to look at the applicable collective
bargaining agreement within the sector and there it will be determined as of one, how should they be elected
or appointed, etc. What is quite typically in Belgium for the members of the works council and also the health
and safety committee, but even more broadly to the candidates of the social elections for establishing them,
is that they are very heavily protected against dismissal because they can only be dismissed in very limited
circumstances and according to a very specific procedure. And if you don't comply with those, then they may
be entitled to protection indemnity, which can be, depending on the circumstances, timing, seniority, etc,
between two and even eight years of salary. Members of trade union delegation are equally protected, but
the protection is different and also again to be checked at the level of the Joint Labour Committee.
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Hannah Price

And it's interesting in Belgium, isn't it because that social election process occurs on a four yearly cycle. And
that's for every organisation so everyone has that same four yearly cycle. And I've certainly come across
international clients who've been coming up on an international reorganisation and they're planning to
implement that just at around the time that Belgium is about to kick off that four-year social election process.
And as you say, even candidates enjoy much greater protection. So the risk there is if your reorganisation
happens to be at or around the point of that social election, you get this massive uptick in your people who
want to be candidates for the works council or the health and safety committee because they want that
additional protection. So, it's just something to be aware of when you're thinking about timing of
reorganisations, particularly in Belgium. I'm sure you've come across that as well, Sophie.

Sophie Maes

Yes, | fully confirm what you have been saying. It's one of the things that you have to take into account. And
we had our last election in 2024, so next one will be in May 2028. So you can already start taking that into
account.

Tarun Tawakley

Quite a lot to keep your handle on. Thinking about the day-to-day work of employment council in Belgium
then, what are the other key need-to-knows about dismissals in your market?

Sophie Maes

Well, actually dismissal in Belgium, if you compare it to other markets, is quite straightforward. We don't
need to go to authorities or to courts to ask for prior approval unless of course some protected ones, but let's
now keep it simple. In terms of formalities, you can serve a notice period which the employee must perform
and then there are some formalities that you have to comply with like has to be sent by registered mail etc.
But you can also opt for the option to just dismiss with immediate effect and then you will need to pay a
severance indemnity in lieu of notice and that is even without any formality.

But it might be quite expensive because our notice periods are quite long compared to other markets. And
actually it's a mathematical formula. It really depends on your seniority. In the beginning they are short and
that's the reason why in Belgium we don't have trial periods. But then it gradually moves up, increases
depending on the employee's seniority and that is uncapped. And for example, between four or five years of
seniority, then an employee has a notice period of 15 weeks and then per year of service, it's another three
weeks that is being added up without any caps. So if you are having employees with long seniority, then it is
really long.

Other things that you have to be aware of if you proceed with a dismissal is that as such, you don't need to
justify your dismissal upfront, but the employee can ask for the reasons for his dismissal and claim additional
compensation if the dismissal is manifestly unreasonable. And that is the case if the reasons for the
dismissal have nothing to do with either the person, so for personal reasons or for economic or
organisational reasons. And then depending on the degree of unreasonableness, the judge can add
additional compensation. And that compensation is capped because that compensation is between three
weeks and 17 weeks of salary. And then obviously your dismissal reason may not be discriminatory, which of
course speaks for itself.

Hannah Price

Thanks so much, Sophie. | think we're probably coming to the end of our coffee break, so we'll have to draw
things to a close. But thank you so much for those really invaluable insights into some of the really top level
points of Belgian employment law.

Sophie Maes

Thank you very much for having me. It was a real pleasure. Thank you.
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Tarun Tawakley

And as Hannah says, that wraps up today's episode of Beyond Borders. If you'd like to learn more about
Belgian employment law, you can find details on the lus Laboris Global HR Law Guide page. Sophie, you will
certainly have left our listeners in a much more confident position when dealing with that unexpected call or
tricky issue in Belgium. But of course, if you do need help from an expert, Sophie is the person for you to
reach out to.

From Hannah and me, thank you so much for listening and please do get in touch with us about other
markets you'd like us to cover next. We'd also love to know what you thought about today's episode. So
please do leave a review wherever you get your podcasts. Thanks very much.



