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The Work Agenda podcast by Lewis Silkin: Beyond Borders

Episode 6: What you need to know about Spanish employment law
Tarun Tawakley

Hello and welcome to our Beyond Borders Coffee Break podcast with Tarun and Hannah from the Lewis
Silkin team here in the UK. In this series and building on our Managing an International Workforce event,
we'll be joined by local market experts, today from Spain, to explore the key things you need to know as in-
house employment lawyers, HR professionals, or those with responsibility for employee relations issues
across multiple markets.

Hannah Price

So yes, as Tarun says, we're going to be covering Spain today and we're delighted to welcome our lus
Laboris colleague and good friend, Javier Alonso de Armifio Rodriguez. Hi Javier, nice to you with us.

Javier Alonso de Armifio Rodriguez
Thank you so much for having me, Hannah and Tarun
Hannah Price

Great, so Javier, can | suggest we kick off by talking a little bit about the impact and influence of works
councils and trade unions in Spain?

Javier Alonso de Armifo Rodriguez

Of course, in Spain, companies are not obliged to establish works councils or appoint employees'
themselves. Instead, the process must be initiated by employees or trade unions with relevant industry
representation. The right to representation is determined by the size of the work centre. Those with fewer
than five employees have no entitlement to have representation. Centres with 6 to 10 employees can elect
one representative by majority vote, and those with more than ten employees can hold elections promoted
by the trade union even without a majority among employees.

For work centres with over 50 employees, our work council can be formed comprising between 5 and 75
members depending on the total number of employees. Trade unions in Spain are very active trying to
promote trade union elections and this is due to the fact that the influence in collective consultations is linked
to the number of elected employees represented. Therefore, they often target companies without existing
works councils, using publicly available data on company size and the representation status to encourage
employees to participate in elections; to do that, they need to have a list of employees that are willing to be
candidates, and sometimes it's a bit complicated for them to engage employees unless the company has a
clear need for union involvement or there is, for any reason, a collective consultation in which trade unions
are participating and can therefore contact with the employees easier.

Tarun Tawakley

Thanks Javier. So as an employer you need to be aware of the collective bargaining groups that will apply to
you based on your sector and then of course any individually negotiated agreements that may be in place.
Turning then to look at dismissals which are always a pain point for international employers. What are the
key things our listeners need to know about for Spain?
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Javier Alonso de Armifo Rodriguez

Individual dismissals are either for conduct or for objective reasons in Spain. The latter includes
redundancies based on economic, technical, organisational reasons, but also other cases of objective
causes such as employees' incapacity to render services. | think it's important to note that we don't have in
Spain a specific termination procedure for poor performance. Instead, a poor performance is a sort of
disciplinary matter and therefore, treated as a conduct issue, defined as the voluntary and sustained
reduction in expected or agreed performance levels.

For the process, for an objective dismissal for redundancy, the employer must provide a written notice
explaining the reasons for the dismissal and the selection criteria. This notice must be respected at least 15
days in advance or longer if specified in the contract or collective agreement. Along with the payment at that
point, of the statutory severance pay which is of 20 days salary per year of service capped at 12 monthly
payments. If severance isn't paid, then the dismissal is directly unfair due to the lack of compliance with
formalities. It's important to stress that all the facts and reasons stated in the redundancy letter can be then
used by the employer when defending his case in court. As per disciplinary dismissals, the company or the
employer must follow the specific procedure provided in the applicable collective bargaining agreement. But
in all cases, even if there is not a specific procedure provided in the collective bargaining agreement,
employers must give the opportunity to respond to the allegations before a termination decision is made.
This dismissal letter after the allegations have been received must clearly detail again all infringements of the
employee and all that the company considers relevant.

This often surprises international employers. This is very important, as again, in Spain, only the information
contained in the termination letter can be relied upon in any subsequent legal proceedings.

Tarun Tawakley

Thanks, Javier. | mean, there's a lot to unpack there. But just picking up on a couple of the issues and
actually one of the additional issues that | know often trips up international employers on redundancies,
there's this obviously formulaic process for an individual redundancy. But actually, one of the other key flags
is the need for an independent economic report to justify a collective redundancy. That's right, isn't it?

Javier Alonso de Armifio Rodriguez

That is indeed right. It is very important to provide a significant number of documents to proceed to any
collective restructuring in Spain. One of them is an independent report to evidence the causes that the
company tries to elect as a justification for the collective redundancy.

Tarun Tawakley

Thanks, Javier. And what about alternative options for employers? Talk me through the process of trying to
reach a mutual agreement or assessment with an employee if things don't work out.

Javier Alonso de Armifio Rodriguez

It's important in Spain to differentiate between settlement agreement and mutual agreed termination. One
thing is to reach an agreement before a termination occurs and another completely different in Spain is to
reach a termination after the dismissal is communicated. The reason for this is that mutual terminations
agreements do not entitle employees to benefits such as unemployment support and any severance
payment received are fully taxable.

In contrast, a dismissal, the employee will be entitled to unemployment benefits and the possibility of
receiving severance payments tax-free up to certain limits. As a result, employees frequently prefer dismissal
over mutual terminations. | know this comes as a shock for many international employers, but it is preferable,
and employees completely understand it in Spain to first dismiss and then enter into negotiation to reach a
settlement agreement.
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As per termination discussions, it's important to stress that in Spain, employees are legally allowed to
secretly record conversations related to employment matters, provided they are participants in the
conversations. They are not required to inform others that the recording is taking place, so they don't need to
tell employers that they are being recorded. This recording can be used as evidence in legal proceedings.
Since in Spain, we don't have formal rules governing what you call without prejudice discussions it's crucial
to be very careful about what is said during such conversations. For this reason, consider it's advisable for
settlement negotiations to be handled between solicitors as communications between lawyers are
confidential by law.

Tarun Tawakley

Really interesting and such an important point to note that by default you should assume that you are being
recorded because that is perfectly permissible in the market. And before we leave the concept of dismissals,
Javier, talk our listeners through the consequences of getting it wrong? In the UK reinstatement is a possible
risk, but this very much more real in Spain. Is that right?

Javier Alonso de Armifio Rodriguez

Indeed, reinstatement is not so uncommon in Spain. And in fact, it's mandatory if the termination is qualified
null and void. Basically, we've had three types of qualifications for the termination. One is null and void and
fair. A termination will be null and void if it affects any specially protected groups. And among them, we have
workers' representatives, pregnant employees, workers on family leave or in general, any employee that's
exercising any sort of family-friendly rights. Also, a termination could be null and void in case there's a
discrimination or a breach in fundamental rights when exercising the termination. For example, health-related
dismissals that are potentially discriminatory, especially during sick leave, are particularly sensitive in Spain
and it's quite common to get null and void dismissal for terminating employees during sick leave.

If a termination is declared null and void, the employee must be reinstated with payment of back-paid
salaries. Of course, the judge could award additional damages for the breach of the fundamental rights, but it
will never provide damages instead of a reinstatement or severance compensation as a substitution of
reinstatement. As per unfair dismissal, that's just a case in which there is not sufficient cost for the
termination, or the process has not been duly followed. In those cases, the company can opt between
reinstating the employee or just paying the statutory severance, which is a 33-day salary per year of service.
And if the dismissal is fair, meaning the process has been fully respected and the judge considers that there
are sufficient causes for the termination, then no additional severance to those that might have been
mandatory paid with the termination letter in case of objective dismissals would be needed.

Hannah Price

So we've talked a little bit about the possible remedies that might arise after an employment claim, but it
would be really helpful to just talk to us a little bit about how the litigation process works in Spain.

Javier Alonso de Armifio Rodriguez

Sure. A couple of highlights, which | think are very important. First one, companies in Spain are required to
be accessible for communications from authorities, including receiving summons of courts via internet. So
this register where the company has to access regularly to see if there's any communication. It's crucial for
the companies to keep track of these communications as missing summons can have significant
consequences, including default judgments.

Upon receiving a summons, then you have to rush again because you need to appoint your lawyer within
two days from receiving the summons from the court. As the deadline is so short, it's essential to be
immediately aware of the notifications received from the labour courts in order to comply with this
requirement.

Before a case goes to court, we do have a couple of mandatory conciliation procedures. There is a
mandatory administrative conciliation procedure and claimants must provide the evidence that they have
tried to go through this process before initiating the judicial process. And also within the judicial process,
there would be also a mandatory judicial conciliation before going to court.
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Once you end up in court, labour court hearings in Spain are completely oral and typically occur in a single
day. We have what we call a single, a single act principle and | know this surprises many of our clients.
Qualified judges proceed over these hearings with most cases being handled by a single judge.

Dismissal claims have an idea of the timing. It usually heard within six months from a claim being filed, while
bonus and wage claims can take up to a year or a year and a half due to the fact that disciplinary dismissals
are considered urgent matters.

All evidence that must be provided or allegations should take place in the hearing. Although documentary
evidence must be provided 10 working days in advance, respecting certain format provided by the court. It's
important to commit with this deadline because otherwise you won't be in a position to provide documentary
evidence.

And once you get a judgment, appeals are quite limited in Spain. They are heard by a superior court of
justice, but they are certain limitations, for example, no new evidence can be provided in the appeal, and
facts can only be changed in case the facts included in the judgment are clearly contradictory with the facts
included in the documents provided and in very limited circumstances. Appeals beyond that, if you need to
go to the Supreme Court, are extremely limited, very complicated because there are two requirements for the
employer. First, it must provide a contradictory judgment, a case in which another Superior Court of Justice
with very similar facts has resolved in a contradictory way. And second, there must be an argumentation to
convince the Supreme Court that the case is so relevant as to be solved by the Supreme Court.

Hannah Price

Thanks, that's really, really interesting and helpful. So, as we start to draw to a close, it might just be helpful if
you could just talk to us very briefly about working hours. What's the basics of the working time regime in
Spain?

Javier Alonso de Armifio Rodriguez

Well, working hours in Spain are regulated both by law and by the collective bargaining agreement. So, the
collective bargaining agreement would usually have fewer working hours. And it's very important that
employees cannot opt out of the maximum working hours in Spain. On top of that, we also have a maximum
of 80 overtime hours per year. And only very, very senior executives, what we call the top executives, those
that directly report to the board are exempt from those limits. Any other senior positions are still fully covered
by working time regulations. Also, time recording time is mandatory and companies must respect the
employee's right to disconnect during mandatory resting periods, which are of 12 hours per day and 36 hours
on weekends.

Hannah Price

Thanks very much Javier. So those insights have been hugely helpful and it's clear that Spain is a jurisdiction
with its own unique challenges and requirements but of course with the right knowledge and preparation
employers can navigate them successfully so thank you very much.

Javier Alonso de Armifio Rodriguez

You are very welcome; it was a pleasure to be here.
Tarun Tawakley

Thank you again.

Well, that wraps up today's episode of Beyond Borders. If you want to learn more about Spanish
employment law, you can find details on the lus Laboris Global HR Law Guide. Or of course, if you have a
specific question, please do feel free to contact Javier direct. From Hannah and from me for now, thank you
very much for listening and please do get in touch with details of the markets you'd like us to cover next in
this series. We'd also love to know what you thought about today's episode, so please do leave a review
wherever you get your podcasts. Thanks very much.



