
 

 

The Work Agenda podcast by Lewis Silkin: Beyond Borders 

Episode 5: What you need to know about French employment law  

Tarun Tawakley 

Hello and welcome to our Beyond Borders Coffee Break podcast with Tarun and Hannah from the team here 

at Lewis Silkin in the UK. In this series, we're joined by local market experts to explore the key things you 

need to know as in-house employment lawyers, HR professionals, or frankly, anyone with responsibility for 

employee relations issues across multiple markets. Today, we're turning our attention to France, a country 

with a reputation for complex cuisine and equally complex employment law. 

We're delighted to be joined by our Ius Laboris colleague and good friend Fadi from Capstan in Paris, who 

hopefully can make the local employment laws as palatable as the food. Fadi, great to have you with us. 

Fadi Sfeir  

Thank you, Tarun and Hannah, it's a pleasure to be here. 

Hannah Price  

Hi, Fadi. France is often seen as a bit of a minefield for our international clients with lots of unique rules and 

processes. Do you think that reputation is deserved? And if so, perhaps you can share with us some of those 

quirks of French employment law that commonly do trip up foreign employers. 

Fadi Sfeir  

Thanks, Hannah. So I'm not going to deny that French employment law can be a bit complex indeed, and 

there are some nuances, but I'm sure I can help you navigate some of them today during this podcast. If we 

start by one particular topic, which is bonuses. So clients are often keen to have one global bonus policy. It's a 

classic area for confusion in France because first of all, the bonus policy and the targets must be set in 

French. If you do not set the targets in French, it's most likely going to be unenforceable. So that's a very 

important point. And even if your manager is not French, then the targets still need to be in French, which can 

be, as you can imagine, a bit challenging. Besides, they also need to be set at the beginning of the reference 

period and they must be achievable and transparent. Transparency is key because the employees need to 

know what they're aiming for and also have access to the information that underpins the calculation. Also, you 

cannot deprive an employee of their bonus  based on the mere fact that the employee left between the end of 

the reference period and before the payment date. 

Tarun Tawakley  

This is all very different to what we're used to in the UK and as someone that's a fan of global consistency this 

has given me the chills. Fadi, what should a multinational employer with a global policy do in practice? 

Fadi Sfeir  

I mean, of course, I'm a French lawyer, so I'm going to advise the multinational to abide by French law. But 

then in practice, what I see at my clients is that they do not necessarily abide by the rule and actually have 

their own bonus policy.  So they want consistency as you stated correctly, Tarun. Most of the time what I can 

see is that they keep their bonus policy as is and take the risk of being sued in court. 

 

 



 

 

Tarun Tawakley  

Talking about making accommodations for the French then, one of the most infamous things is the working 

time rules. And we hear a lot about the 35-hour work week, which sounds dreamy, but is it really the reality? 

Fadi Sfeir  

So, you know, the 35-hour work week is the legal standard, but in practice, most people work more than this, 

white-collars do for sure. So, it's way more flexible than just 35 hours. Actually,  you see most employees work 

39 hours, which used to be the working time rule before 2000 and they would have the four hours extra be 

compensated either in overtime that's already included in the lump sum remuneration. Or the other way is to 

provide employees with additional days off on top of their paid leave. So you are paid 35 and those four hours 

extra you work you accumulate them to be able to acquire days off, which are called RTT days. And RTT 

stands in French for reduction in the working time.  

And most white collars would be under a very different working time scheme, which we call in French ‘forfait 

jours’. It's a scheme where you count working time in days and not in hours. So there's no overtime for this 

scheme, no overtime pay, the employees work up to 218 days per year. The days in excess of 218 days per 

year (or less that would depend on the collective bargaining agreement) that are not weekends, paid leave, 

bank holidays, are also often called RTT days. These are extra days off on top of the paid leave. So you 

would get on top of your paid leave entitlement depending on the years, nine to 10 days off that you can take 

as you wish. But the system is actually under very high scrutiny by courts. So if the rules are not respected, 

the employees can claim to be 35 hours work week employees and claim back pay for overtime, which can be 

very costly. 

Hannah Price  

So I'm assuming that a lot of our employer clients will want to fall within this forfait jours regime, particularly 

because it gives no entitlement to overtime. But I'm also noting your comments about it being subject to 

scrutiny. So are there particular safeguards or details that employers need to be aware of to ensure that they 

can fall within these forfait jours contracts? 

Fadi Sfeir  

Yes, there are. So first of all, there needs to be a collective bargaining agreement that actually implements a 

scheme. It's either a company-wide CBA or an industry-wide CBA. You know, in France, we have a CBA per 

industry. The second thing is it needs to be stated in the employment contract that the employee is under the 

scheme or otherwise it's just a 35-hour work week employee. And third, last but not least, the employers also 

need to be able to implement certain guarantees that should be in the CBA as well. So you need to have at 

least one annual meeting regarding workload. You need to have a regular monitoring of the workload. You 

need to be able to know whether the employees abided by the minimum weekly and daily rest every day and 

every week so that means you also need to be able to track work days and days off.  

That's very important because if all these guarantees are not in place, then the scheme can be challenged 

and then you can be back to being a 35-hours work week employee. In practice, we see a lot of this litigation. 

That's why I told you it's under high scrutiny by courts. And this litigation happens in practice when there's a 

dismissal dispute because we have a cap on damages that's based on the length of service. We call it a 

Macron cap. And then if you want to circumvent the cap, they need to find another claim. And overtime would 

typically be one of these claims we often encounter in the labour court for white collars.  

 

 

 



 

 

Tarun Tawakley  

And if our multinational clients listening into this are struggling to get their heads around that aspect of working 

time, tell me a little bit more about the right to disconnect because that's one of those other things we hear 

about from time to time as being a unique issue for employers to grapple with in France. 

Fadi Sfeir  

So the right to disconnect, there's an obligation to negotiate on the right to disconnect with the unions. When 

you have unions, you have to negotiate on the right to disconnect. It's a right, it's not an obligation. It doesn't 

mean we have to implement an obligation for employees to disconnect at night or at weekends. It's just stated 

that they have the right to be able to do so if they want to do it. It's an obligation to have it when you are under 

the forfait jours contract because that's part of the guarantees I mentioned earlier. But that's pretty much it in 

terms of scope of legal obligations. 

Hannah Price  

Now you've mentioned a couple of times the possibility of bringing claims in France and I think it would be 

really helpful if you just spent a couple of moments telling us a little bit about the French Labour Court system 

because this is very different from what we might be used to here in the UK with our employment tribunal 

system. 

Fadi Sfeir  

First of all, the Labour Court is composed of lay judges. Half of the Labour Court judges are designated by 

employer unions and the other half is designated by employee unions. The process starts with a conciliation 

hearing. It's a private hearing which aims at settling the dispute. If you're unable to find a deal, then the case 

is sent either to a scheduling hearing or to a judgment hearing. At the judgment hearing, which is obviously 

the last step of the process before the labour court, there are two employer-designated judges and two 

employee-designated judges. They hear the case and they have to agree on the outcome and make a 

decision. If they are unable to agree, then a professional judge steps in and makes a decision after hearing 

the advice of the other judges. The procedure is verbal, so the oral arguments play a key role in the process 

before the labour court, and also written evidence plays a key role, meaning we don't have the opportunity to 

bring someone to give verbal testimony to the court. So I think it's very different from what you can see in the 

UK. If you go to the Labor Court of Paris, they can hear three or four cases in one afternoon. So that is also 

different. The length of the proceeding would vary. Some courts are quick and some others can take up to 

three years. In appeal, then the case is heard by professional judges only. And the procedure is written. So 

the oral argument plays a less important role at the level of the appeal. 

Tarun Tawakley  

Three hearings in a day, I'm sure there'll be judges in the UK listening to this wanting to snap up the system. 

And I suspect practitioners as well, because the other thing is that, of course, disclosure rules are very 

different in France and there isn't a positive obligation to disclose documents that are unhelpful to your case, 

which I suspect will also be music to certain people's ears listening in.  

Hannah Price  

No disclosure, no witness statements. What a dream. 

Tarun Tawakley  

I know. Fadi, tell us a little bit about settlement agreements and terminations. I know the process is quite 

different in France than it is in the UK. Do you want to talk our listeners through how that operates? 

 



 

 

Fadi Sfeir  

Sure, it is indeed very different in the sense that a settlement agreement will never terminate an employment 

contract in France. To be able to enter into a settlement agreement, you first need to terminate the contract. 

So, you would usually dismiss the employee and then you would settle with the employee. Another key 

difference is that actually you need to clearly outline the content of the dispute before you can settle. So, we'll 

specify why the employee disagrees with the position of the employer on X, Y, and Z, and the employer would 

state its own version of the facts. It's actually a condition for the settlement to be valid.  

There's also the ‘rupture conventionnelle’, which I'm sure some of your listeners have heard of. It's a mutual 

termination process. So, it's different in the sense that the mutual termination would terminate the contract, but 

it would not include a waiver of claim. And it's most important it does not waive claims that for any matters 

prior to termination. So, you could have, after a mutual termination, a labour court dispute regarding overtime 

or regarding harassment for instance. Employers will find some comfort in the sense that it's very difficult to 

challenge the termination of the contract after a mutual termination, say for very specific circumstances. So, 

on that front you're clear but then you can still have a challenge on other aspects of the employment 

relationship.  

In France, you do not have the concept of without prejudice conversations. So when you discuss a mutual 

termination or even a settlement agreement with an employee, everything you write can be used later in court.  

Of course, in terms of confidentiality, that's not ideal. And that's why we often advise to our clients to use 

solicitors, us and opposing counsel, to discuss the content of a potential settlement because the discussions 

between lawyers are confidential. 

Hannah Price  

So turning now to works councils. I know that's something that often concerns our international clients. What's 

the reality of dealing with a works council in France? 

Fadi Sfeir 

The Works Council for companies that are above 50 employees have very broad consultation rights. It covers, 

of course, restructuring and mergers and so on and so forth, but also the labour court actually states that 

anything pertaining to the general management of the company needs to be brought up for information or 

consultation to the Works Council. So obviously, you know, a lot of the time you will only do it through 

information, but more often than not, you will be required to consult with the Works Council. I'm afraid I cannot 

give you a comprehensive list of the topics that require a prior consultation. It's a case-by-case analysis to be 

done every time. Sometimes information is enough, sometimes you also need to consult. 

The consultation process takes one to two months depending on whether the Works Council appoints an 

expert, an external advisor. It can take longer for larger collective dismissals and in some specific situations. 

What's very important though is to make sure that no decision is made before the Works Council has given its 

opinion. They have to give an opinion whether it's favourable or not before you actually implement your 

project. If you jump the gun, you risk the suspension of the project and a court order to start the consultation 

process again. And there are also criminal sanctions attached to this particular topic, so it's very important to 

be careful here. 

Tarun Tawakley  

Nothing like the threat of criminal sanctions to wake you up into the need to comply. I mean, it's such an 

interesting and potentially tricky area. I suppose the message is clear, though. It's one, remember that you've 

got your works council in France and if you are making a decision that might be in scope, tread carefully. If 

you do need to consult or share information, do so early and crucially seek to avoid making decisions or at 

least making it look like you've made decisions before the works council process is complete. Is that right? 



 

 

Fadi Sfeir  

Yes, exactly. And you need to review whatever written documents are that are issued. So you need to review 

your press release. You need to review internal emails. Obviously, you need to review contracts, which most 

of the time. you will not be able to sign before the end of the consultation process because nothing should be 

construed as a decision has been made before the consultation has been carried out until the end. 

Hannah Price  

Fadi, I think we could probably talk for an hour, but unfortunately our time is up. So I just wanted to say an 

enormous thank you for giving us such helpful insights and hopefully for our listeners now having a really 

practical understanding of some of those key issues to be aware of in France.  

Tarun Tawakley 

Absolutely. If you do want to learn more about French employment law, you can find details in the Ius Laboris 

Global HR Law Guide. Fadi will no doubt have left you in a much more confident place, I hope, when dealing 

with that unexpected call or tricky issue in France, but if you do need expert counsel, he's definitely the right 

person to guide you through it. From Hannah and from me, thank you very much for listening and please do 

get in touch with the details of the markets you'd like us to cover next in this series. We'd also love to know 

what you thought of today's episode, so please do leave a review wherever you get your podcasts. Thanks 

very much. 

 


