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The Work Agenda podcast by Lewis Silkin: Beyond Borders

Episode 10: What you need to know about Singapore employment law
Tarun Tawakley

Hello and welcome to our Beyond Borders Coffee Break podcast. I'm Tarun from the Lewis Silkin team here in
London, and I'm joined by my co-host Catherine from Hong Kong. In this series, we speak to local market experts to
explore the key things you need to know as in-house employment lawyers, HR professionals, or anyone with
responsibility for employee relations issues across multiple markets. Today, we're heading to one of my favourite
places on earth, sunny Singapore, and we're delighted to be joined by Desmond Wee, co-head of the Rajah and Tann
Singapore employment practice. Desmond, great to have you on the show.

Desmond Wee
Thanks a lot, Tarun. And hi, Catherine. It's a pleasure to be here.
Catherine Leung

Hi Desmond. So, | understand that Singapore law can be quite tricky to navigate because there is a three-pronged
approach or system, if you will. Can you tell us a bit more about that?

Desmond Wee

That's right, Catherine. Think of Singapore employment law as a tripod. Most lawyers are familiar with how we will
typically approach a legal issue. First, you will consider the hard law - statutes, legislation and the like. The second leg
is common law or case law, though we don't have quite the volume of reported judgments that you would, say, in the
UK or even in Hong Kong. And then we have a very Singaporean third leg, which are the tripartite guidelines and
advisories issued by the Tripartite Alliance.

The TA, as we like to call them, comprises the Ministry of Manpower, MOM, the National Trades Union Congress, and
the Singapore National Employers Federation. Now the TA personifies one of the cornerstones of Singapore
employment law, the principle of tripartism, which seeks to promote cooperation amongst the government, employers
and the unions. Amongst its various functions, the TA develops and issues these guidelines and advisories to
Singapore employers to encourage fair and progressive employment practices, and whether this is based on
international best practices or recommendations which have been adapted to Singapore requirements. And the TA, of
course, also offers recommendations and standards that employers can adopt to signal their commitment to maintain
or adhere to progressive employment practices.

Now the point to be made here is that this unique set of guidelines and advisories is something that you would
generally not see in other jurisdictions.

Tarun Tawakley

No, it's very unusual to see anything like that, but you describe them as things that employers can adopt or best
practices. But although they're not strictly law, | mean, they're not exactly optional either, are they?

Desmond Wee

That's entirely true, Tarun, and that is indeed one of the quirks of Singapore employment law. These guidelines and
advisories do not have force of law, unlike statutes or common law that we described earlier. However, it is certainly a
misnomer to say that they do not need to be taken seriously or even be considered optional. Putting things in
perspective, these guidelines and advisories which have been issued, have been considered and thought out in detail
by the TA, which by the very fact that includes the government as part of one of the three partners, such non-
compliance will certainly invite scrutiny, especially when a complaint has been made against the company.
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Catherine Leung

So Desmond, what actually happens in practice? Is there any penalty for non-compliance with the guidelines or
advisories?

Desmond Wee

The thing is this, because they are not law, you are certainly not going to have any statutory penalties. The directors,
the senior management will not be hauled to court, and they will certainly not be facing any jail time or any financial
penalties.

However, as | mentioned earlier, non-compliance may invite scrutiny from the MOM, and companies may be asked to
justify and explain the reasons for not following these guidelines and advisories. Further non-adherence of a guideline
specifically may result in the MOM determining if there is a consequential breach of the underlying law that the
guideline was issued to supplement. So, as | mentioned earlier, whilst there are no statutory penalties, there are
administrative penalties that the MOM can impose where it determines that non-adherence is not justifiable. This can
include curtailing or disbarring employers from work pass application privileges. So, in practice, breach can trigger
“show-cause” letters from the MOM. It can also have a reputational blowback and certainly very painful for foreign
employers, the suspension of work pass privileges.

Tarun Tawakley

So, as with life, the best advice is don't upset “MUM”. So, we've covered off the framework of laws in the market then.
Let's get to the specifics and start with the most important question - tackling the issue of termination of employment.
What are the options for employers in Singapore?

Desmond Wee

Singapore has always traditionally been seen as a very employer-friendly jurisdiction. And that is certainly true when it
comes to termination. It is actually a very straightforward process. So, in Singapore, an employer may terminate the
employment of an employee in two main ways.

Firstly, is by giving notice of termination for a period that is either stated very clearly in the employee's contract of
employment, or, if no such period is specified, then in accordance with the law. And this is specifically provided in the
Singapore Employment Act. We will call this the “termination with notice”.

The second way is to terminate employment by immediate dismissal. And this will be given without having to give a
specific notice period. And we will call this “termination for cause”. In the second scenario that | just mentioned, you
would have to find misconduct as the sole reason for the termination without notice. So, like | said, it is actually quite
simple on the face of it. If you give contractual notice, the termination is presumed lawful unless you volunteer a
reason.

Tarun Tawakley

I's very unusual. So, for international employers used to the global framework, there's no sort of equivalent of unfair
dismissal. Is it similar to the US concept of at-will employment then?

Desmond Wee

It is similar, yet not. Let me explain a little further. As | understand from the concept of the US at-will employment, the
employer has the ability or the right to terminate the employment at will without even having to give any notice period.
From that perspective, that's a little different from Singapore. Singapore law requires you to terminate with a specific
notice period, again, whether it's in the contract of employment, or specified under law.

Other than that, there is the ability to actually go ahead and terminate in this way without having to give a reason. And
the fact of you having given that notice of termination with a period would not in itself give rise to any validity for a
claim for wrongful dismissal.
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So, just to summarise, where we don't have the provision that allows for termination without notice, and this is only
when misconduct comes into play, we certainly can go ahead and give notice and that, in and of itself, should not get
employers into too much trouble.

Tarun Tawakley

Perfect, so don't give a reason, comply with the contract or the statutory requirements to give notice and you'll be safe.
But what happens if notice isn't given? Can you pay in lieu of notice?

Desmond Wee

Tarun, that is certainly a very interesting point that you made. And again, that is another quirk of Singapore
employment law. Whilst you have the provision inside the Employment Act that allows both parties to terminate the
employment by paying in lieu of notice and there is no ability for either party to prevent the exercise of the entitlement
under Singapore law.

Tarun Tawakley

So as an employee, if I'm subject to a long notice period, which might be used as part of his employer strategy to
prevent unlawful competition, actually | could pay in lieu of say a six months’ notice and in theory be able to then join a
competitor immediately.

Desmond Wee

That's absolutely right, Tarun. And another thing to highlight here is that this issue of allowing either the employer or
the employee to pay in lieu of notice is actually something that has only come about since 2019. So, for a lot of our
clients and a lot of employment practitioners and in-house counsel who are hearing this, and who then realise that
their employment contracts, if they were implemented before 2019, they may do well to actually go back and have a
look at it to make sure that those provisions are in fact addressed. Because the law changed in 2019 and since then,
that is certainly the position under Singapore law.

Catherine Leung
Desmond, shall we pivot to redundancy? Do employers have to pay severance in Singapore due to redundancy?
Desmond Wee

Catherine, the short answer is no. There are no statutory provisions under Singapore employment law that compels an
employer to pay any severance by reason of redundancy. However, aside from there being no statutory provision, and
if you recall, | mentioned earlier the guidelines and advisories that have come about, there is actually, in fact, a specific
advisory on how to manage excess manpower and responsible retrenchment, which recommends a payment of two to
four weeks of salary per year of service. And again, as | mentioned earlier, employers who ignore that matrix often get
a polite but firm query from MOM asking, why not? And based on my experience, most blue-chip employers do try to
do the right thing and would generally follow this recommended range.

If, for whatever reason, employers feel that they are not willing to or unable to adhere to this guidelines, they will
certainly need to be very careful and to make sure that they have very valid commercial and reasonable responses
should MOM come knocking.

Tarun Tawakley

We focused a lot Desmond on some of the quirks of Singaporean law and staying on that theme let's touch on one of
the most famous ones which is the re-employment regime for older workers which can surprise overseas employers if
they're not used to your market.

Desmond Wee

Absolutely, Tarun. This issue of re-employment stems from Singapore's response to our aging population and the
need to provide regulation to encourage employers to really continue to employ older workers when the employees
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can continue to do so. So, in a sense, Singapore has decoupled the idea of retirement from an exit of the company.
Put it bluntly, you can't retire someone before the statutory retirement age in Singapore, which is currently at 63 years
of age. This will rise to 64 in 2026 and 65 by 2030.

When an employee hits that statutory retirement age, you can go ahead and terminate by reason of age. However,
you must also, before that, make an offer for re-employment and this re-employment age lasts from the statutory
retirement age of 63 all the way until 68 as a current date and this is going to go up to 69 from 2026.

Of course, the obligation to offer re-employment is based on the assumption that the employee meets the eligibility
criteria. Having said that, the eligibility criteria in my view is relatively easy to meet and they are - if you're a Singapore
citizen or a permanent resident, if you have at least two years of service and are medically fit, and have a satisfactory
performance.

And if you generally cannot offer a role or the company finds that the employee notwithstanding that they have met the
eligibility criteria, and if you really feel that there is a role that you cannot continue to offer to the employee, you will
then need to go ahead. You may proceed to terminate the employee, but you will also need to pay what we call an
employment assistance payment, which is calculated at 3.5 months’ salary.

Of course, there is a minimum and a maximum cap. So the system actually has the potential to keep experienced
workers in the labour market and smooth talent shortages and at the same time provide a level of fairness to
employers to be able to restructure and to be able to ensure that his workforce meets his commercial needs.

Tarun Tawakley

Thanks so much Desmond. So we've covered off the legal framework. We've covered off the fact there isn't much by
way of case law. So, Singapore, like a number of the markets that we're covering in this series, has local nuances and
quirks and it's sort of that local experience and know-how that's really going to help guide employers through this.
Now, | know you've helped a lot of mine and Catherine's clients navigate these tricky waters in Singapore. Tell us
some of your war stories. What are the common pitfalls for international employers and how can they stay safe?

Desmond Wee

| think having worked together on so many of these cases, a lot of the themes are recurring. And this is also based on
what we've been discussing in the last 10, 15 minutes. So let me try to see whether if | can actually share some things
which are certainly much more important for employers to really be cognizant of when they try to navigate Singapore
labour landscape.

Firstly, do not ignore those guidelines and advisories. There are many instances where we have MOM officers
knocking on doors of our clients, telling them that they have not adhered to these guidelines. And the response that,
oh, why would | need to? They're not law. And then they get dragged through the entire process, and they get worn
down. And ultimately, they are as good as law, notwithstanding what everybody says.

Number two, we talked about the issue of at-will employment and the difference between that and giving notice. | think
that is also a very, very important difference and nuance to remember.

And finally, linked to all the issues on guidelines and advisories, there are no statutory penalties, but for companies
who rely on the workforce in Singapore to be able to help them manage the Asia-Pacific business, not being able to
hire and having been prohibited from making any further work pass applications will be something that would have an
adverse impact on the business of the company.

Catherine Leung

Thanks Desmond. Those are very good tips. So, follow the guidelines, give proper notice or payment in lieu, and don't
fall foul of MOM. On that note, do you have any practical tips for staying on the right side of the Tripartite Alliance?
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Desmond Wee

| think one very practical advice that | would always give clients is that for every policy, especially international
companies from a head office in terms of the range of policies, it would be good to look at them and to see whether
there is any mapping that you can do to these guidelines and advisories.

And if there is any gaps, then at least you have the opportunity at this very point to look through and see whether there
is a need for you to either change your policy or to at least have a very clear and definitive understanding on why you
would deviate from it. In that situation, in the future, if any of these allegations come about of non-adherence to any of
these guidelines and advisories, the company will already be prepared and would be able to justify and stand firm on
its decision.

| think that's a practical piece of advice that would actually do well for companies when they have time before they are
under any pressure from MOM or the Tripartite Alliance to justify their actions.

Tarun Tawakley

Thanks so much Desmond, that's been fascinating. And that wraps up today's episode of Beyond Borders. If you'd like
to learn more about Singapore employment law, you can find details on the lus Laboris Global HR Law Guide. Or of
course, if you have a specific question, please do feel free to contact Desmond directly. Thank you very much for
listening and please do get in touch with details of the markets you'd like us to cover next in this series. We'd also love
to know what you thought of today's episode. So please do leave a review wherever you get your podcasts. Thanks
very much.




