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The Work Agenda podcast by Lewis Silkin: Beyond Borders

Episode 11: What you need to know about Australian employment law
Tarun Tawakley

Hello and welcome to our Beyond Borders Coffee Break podcast. I'm Tarun Tawakley from the Lewis Silkin team here
in London and I'm joined by my co-host Catherine Leung from Hong Kong. In this series, we're joined by local market
experts to explore the key things you need to know as in-house employment lawyers, HR professionals, or frankly
anyone with responsibility for employee relations issues across multiple markets. Today, we're heading “down under”
to Australia, a country with a reputation for both progressive and sometimes complex employment laws.

Catherine Leung

That's right, Tarun. Australia is often seen as a leader in workplace regulation. And | think many international lawyers
are often daunted by Australia's complex employment laws, which strongly prioritise worker protections. To help us
navigate the latest developments, we're delighted to welcome Shelley Williams, an employment law expert based in
Australia who is a partner at Kingston Reid. Shelley, thanks so much for joining us.

Shelley Williams

Thank you, Catherine and Tarun. It's great to be here and to have the chance to demystify some of these more
unusual aspects of Australia's workplace and employment laws.

Tarun Tawakley

Great, so let's start with the basics then. Australia's employment law framework is, as we say, famously complex with
both federal and state legislation in play. What are some of the key features that international employers need to be
aware of?

Shelley Williams

There are a couple of things worth pointing out in terms of the overall framework. First, the principal piece of legislation
is the Federal Fair Work Act 2009, which governs most employment relationships in Australia.

There are also state and territory laws which cover things like workplace health and safety, workers' compensation,
equal opportunity, anti-discrimination and long-service leave. Despite this patchwork, the Fair Work Act is the main
piece of legislation for most employers, especially when it comes to things like minimum entitlements, unfair dismissal
and the classification of workers.

Secondly, and fairly uniquely to Australia, there are 122 modern awards or pay awards which apply to industries and
occupations. And they set out the minimum terms and conditions of employment within the specific industry or
occupation. So, the modern award has to meet or exceed the terms and conditions of the Fair Work Act.

And then thirdly, we've got collective agreements, which is a fairly consistent concept globally. And we refer to those
as enterprise agreements and there's a particular statutory regime which covers enterprise agreements. So those are
the industrial instruments that have statutory force in Australia. And then you've got employment contracts and other
common law obligations which overlay all of that.

Tarun Tawakley

Perfect - so a patchwork quilt of lots of complex legislation and then for those with operations in Europe something
similar to collective labour agreements that we see there that operate in an industry-wide level making sure a minimum
floor of conditions.
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Shelley Williams
That's right.
Catherine Leung

Shelley, you previously mentioned about classification of workers and in Australia, | understand you've always had a
unique approach to casual employment. Could you talk us through that?

Shelley Williams

Certainly, casual employees have no firm advance commitment to ongoing work, meaning that they work irregular
hours and shifts. Traditionally, casual employees work as and when required and they receive a casual loading for that
work. Casual employees who believe they no longer meet that statutory definition of casual employee may request to
convert to permanent employment after six months. In February 2025, the employee choice pathway was introduced,
which essentially allows an eligible casual employee to give their employer written notice of their choice to become a
permanent employee.

Tarun Tawakley

There's two things that come from that. Firstly, the sort of idea of a middle category, sort of casual employee. We've
got worker in the UK, but what's unique about the Australian process, this idea of a loading that you referred to, just
talk our listeners through what exactly that means. It's essentially a sort of percentage wage uplift to reflect the
insecurity of their work, isn't it?

Shelley Williams

That's precisely it. So, in most industries, it's a 25% uplift and it is essentially there to cover or account for other
entitlements that a casual doesn't otherwise receive, which as you say is really because of the sort of insecure nature
of the work, so things like leave entitlements and notice of termination that they wouldn't otherwise receive.

Tarun Tawakley

I's quite a neat way of dealing with the issue. You then talk about this more recent shift, which sounds pretty seismic.
How does that process work in practice in terms of the employee choice pathway?

Shelley Williams

Yeah, so once the casual employee gives notice, the employer has 21 days to respond at a practical level. They can
either accept the conversion, or they can refuse it, but they can only do so on fair and reasonable operational grounds
things like a lack of ongoing work or significant changes to the employee’s duties. While the employer notification path
has been removed, which was part of the former regime, employers need to remember that they still are required to
provide casual employees with the casual fair work information statement. And that is still required to be given to
employees, casual employees on commencement, after six months of service, 12 months of service, and then every
12 months thereafter so that statement essentially reminds employees of their casual conversion rights. So, whilst that
employer notification stream has been removed, there is still that overlay of what an employer is required to do in
addition to this new employee choice pathway.

If there's a dispute, so where the casual employee disputes their employer's assessment and decision in relation to
conversion, the Fair Work Commission can be asked to step in and essentially arbitrate the matter and the
commission has the power to order that the employee either remain as a casual employee or become a permanent
employee. So quite significant arbitration powers have also been introduced in Australia in relation to this particular
pathway. It's also just important to note that for small business employers in Australia, so those with less than 15
employees based in Australia, this pathway also became available in August of 2025.




Y lus Laboris HK Global HR Lawyers

%% LEWIS SILKIN L L 4 LEWIS SILKIN
HEh 2B AT £ 2 B 2 S T

Catherine Leung

Thanks, Shelley. So it's not just a tick box exercise, is it? There seems to be a real substance to the process and the
commission can get involved if things get tricky.

Shelley Williams

That's exactly right. It's all about the real substance or the practical reality and the true nature of the relationship, not
just what's written in the employment contract.

Tarun Tawakley

And picking up on this trend of giving more certainty to uncertain situations, let's talk about the gig economy, which is
obviously a hot topic everywhere. How is Australia handling the rise of digital platform work?

Shelley Williams

Yeah, again, it's probably a fairly unique manner in Australia. So there's now a category of worker called “employee-
like” workers, and they form part of the new regulated worker category in the Fair Work Act and it specifically covers
those performing work via digital platforms.

If these workers have been regularly engaged for at least six months and are deactivated by a digital labour platform,
they also can apply to the Fair Work Commission for review. There's also been the introduction of the digital labour
platform deactivation code, which took effect from February 2025, which sets out essentially a disciplinary process for
what would be considered by the Fair Work Commission as a fair deactivation.

Catherine Leung
That's fascinating. So, platforms can't just switch off a worker's access without following the due process?
Shelley Williams

That's right. So the aim is to provide gig workers with some of the protections traditionally reserved for employees
without necessarily reclassifying them as such. It's an approach that was said by the government at the time to
balance those competing interests of flexibility with fairness. The gig economy has obviously been very, very carefully
following these developments and so it goes without saying really, but organisations who do engage employee like
workers who fall within this new category, such as contractors who use digital labour platforms, would and should be
reviewing their systems and processes to ensure that they align with these new legislative and regulatory
requirements.

Tarun Tawakley

That's really interesting, Shelley, and it's also interesting to know, as you say, Australia seems to be taking a unique
approach to these things and actually the polar opposite approach to New Zealand, which actually passed legislation
that allowed platforms to have certainty that individuals would be self-employed as long as they met certain key
criteria, perhaps one we can pick up in the future with our colleagues from New Zealand. But sticking with Australia,
one of the other tricky issues is data protection, where the Australian government is known to make headlines in terms
of how they deal with this. How do the courts deal with invasions of privacy?

Shelley Williams
So 2025 was and has been a major year for reform of the Privacy Act in Australia.

In June 2025, a new legal cause of action for serious invasions of privacy came into effect, which means that
individuals can now seek compensation through the courts if their personal information is misused, including at work.
The cause of action contains a public interest balancing test where the court must be satisfied that the public interest
in protecting the individual's privacy outweighs any public interest in the invasion of privacy for which a defendant
could adduce evidence. It provides a range of really broad remedies including compensation, things like public
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apologies and it includes and replicates the cap on damages at 478,000 circa which is consistent with defamation laws
in Australia.

Catherine Leung
But | understand there's an exemption for employee records?
Shelley Williams

Yeah, so that's yet another quirk in the privacy laws in Australia. When employers handle employee records in the
course of a former or current employment relationship, some privacy law requirements don't apply. So while the new
course of action is significant, it doesn't necessarily open the floodgates for claims about pay records or leave
balances of an employee, for example.

That said, caution still needs to be exercised as it won't fully protect employers from liability if they were, for example,
to seriously mishandle employee data in a way that invades their privacy. It's also been on the cards for a while now,

but there is also the possibility that we might see further reform on the horizon in Australia in relation to this employee
records exemption. So that's one to keep a look out for.

Tarun Tawakley

Thanks, Shelley. So, so far we've focused on quirks of Australian employment law where it's really leading the charge
in terms of doing things a bit differently. And on that topic, sexual harassment is obviously a global issue for
multinational employers. And for those with operations in the UK, you will now already be subject to proactive duties to
prevent sexual harassment. But actually, this is something where we very much took the lead from you in Australia. Do
you want to tell us about the OG rules that were developed in Australia?

Shelley Williams

Essentially in Australia, we imposed a positive legal duty on organisations to take reasonable and proportionate
measures to prevent and eliminate sexual harassment at work. These were landmark laws and the Australian Human
Rights Commission essentially now has the ability to enforce this duty and they can even launch inquiries if they
suspect non-compliance with this duty. Those enforcement powers are quite significant. They can issue compliance
notices and they can seek enforceable undertakings from employers where they consider that the duties have been
breached. And they can also institute proceedings in the federal courts against an employer if they consider that they
have breached the compliance obligations. Since March 2025, there's also been an additional requirement for
businesses who have operations in Queensland. And they're now required to have a plan in place to manage risks of
sexual and gender based harassment at work. So there's quite a bit of development in Australia in relation to
prevention of sexual harassment at work. And that's been really, over the course of many years, following quite a
significant review of the prevalence of sexual harassment in the workplace in Australia.

Tarun Tawakley

Yeah, and you really can't overestimate how big a change this is for multinational employers that haven't been subject
to a proactive duty. It goes from providing training and having policies and taking steps to prevent it to actually sort of
in the way you might think about health and safety issues, sort of actually doing risk assessments in advance of the
likelihood of these things happening and taking proactive steps to try and mitigate those. So really something to get
your head around if you've not had to come across it in the UK or Australia yet.

Let's finish then with non-compete clauses, another hot topic for clients. Shelley, tell us a little bit about the position in
Australia there.

Shelley Williams

Yeah, so Australia has traditionally enforced post termination restraints only if they're reasonably necessary to protect
the legitimate business interests of an employer. The federal government began talks in around the back end of 2024
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about banning non-compete clauses for workers earning below the high-income threshold, which will likely be a
significant change.

That process is still ongoing and the review continues. But if these changes are made, then we would see quite a
significant change to the non-compete provisions and the use of those in employment contracts.

Catherine Leung
So employers will inevitably need to rethink how they protect their business interests.
Shelley Williams

That's right. So alternatives like considering retention bonuses or deferred payments for good leavers may become
more common. It's a good time for employers really to start reviewing their employment contracts and considering
other ways to retain talent and also protect confidential information. So, it's certainly something that employers need to
start thinking about now in light of the upcoming changes that are likely to arise.

Catherine Leung

Thank you so much, Shelley. This has been a brilliant overview. Australia's employment law landscape is clearly
evolving rapidly with some uniquely Australian twists. Thank you so much for sharing your insights.

Shelley Williams
Thank you, Tarun. Thank you, Catherine. It's been a pleasure.
Tarun Tawakley

Well, that wraps up today's episode of Beyond Borders. If you'd like to learn more about Australian employment law,
you can find details on the lus Laboris Global HR Law Guide. Or of course, if you have a specific question, do feel free
to reach out to Shelley direct. Thank you very much for listening and please do get in touch with details of the markets
you'd like us to cover next in the series. We'd also love to know what you thought of today's episode, so please do
leave a review wherever you get your podcasts.

Thanks very much.




