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The Work Agenda podcast by Lewis Silkin: Beyond Borders

Episode 8: What you need to know about Hong Kong employment law
Tarun Tawakley

Hello and welcome to our Beyond Borders Coffee Break podcast with me, Tarun, from the Lewis Silkin team here in
the UK. In this series and building on our Managing an International Workforce event, we'll be joined by local market
experts to explore the key things you need to know as in-house employment lawyers, HR professionals, or those with
responsibility for employee relations issues across multiple markets. Today, we're turning our attention to Hong Kong,
a unigue and dynamic employment law landscape. I'm delighted to welcome our colleague and good friend Catherine
Leung from Hong Kong. Hi Catherine, great to have you with us.

So, Catherine, Hong Kong is often seen as a very business-friendly jurisdiction, but like all markets there can be some
particular quirks in its employment law landscape. One thing that | know that regularly comes up from clients new to
the jurisdiction is the concept of unfair dismissal or rather the lack there of in Hong Kong. Can you give us a flavour of
how dismissal works in Hong Kong?

Catherine Leung

Absolutely, Tarun. Hong Kong is quite different from other places like Australia or UK. We actually do not have the
general concept of unfair dismissal in Hong Kong. Instead, the employment ordinance, which is the main piece of
legislation governing Hong Kong employment law, provides limited remedies for unreasonable dismissal and unlawful
dismissal, and even then, only in very limited circumstances. For example, an employer can terminate an employee's
employment for any reason if they have less than two years of service. And for those that have more than two years of
service, an employer must have a valid reason for termination. One of those reasons is redundancy. That's the
presumption, in which case a statutory severance is triggered. If no severance is given, an employee may challenge
this and bring an unreasonable dismissal claim. And further, if someone is dismissed because they are pregnant or on
maternity leave or on statutory sick leave, they may bring a claim for unlawful and unreasonable dismissal and claim
damages on that basis.

Tarun Tawakley

So outside of those very specific situations around pregnancy, maternity, or statutory sick leave, can an employer
really just terminate employment for any reason?

Catherine Leung

Pretty much, yes. So long as the employer gives the required notice or payment in lieu and pay out all of the
employee's statutory and contractual entitiements, then yes, that can be done. Perhaps unless the company has
contractual policies which require otherwise, there is no obligation or no legal obligation to follow through any
particular consultation process either. As | briefly mentioned, the only exception is if the employee has two or more
years of service, then the employer must have a valid reason for termination, such as redundancy, misconduct,
capability or qualifications or contraventions of the law. But even then, the process is much less prescriptive than in
the UK.

Tarun Tawakley

| have to say this all sounds very dreamy and a very big contrast to what we're used to. Of course in the UK we're
used to having the burden of proof to show that the dismissal was both for a fair reason and that a process was
followed where the individual does have unfair dismissal rights. So what happens if an employee in Hong Kong feels
as though they've been treated unfairly but doesn't fall within one of those limited protected categories?
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Catherine Leung

In that case, there's no statutory claim for unfair dismissal as the concept of unfair dismissal simply doesn't exist.
Employees might try to bring a claim for a breach of contract or a breach of implied terms, but there's no general right
to challenge the fairness of a dismissal. That's not to say that people don't feel aggrieved, but there are limitations to
the law in Hong Kong here. One point that perhaps that is quite interesting is that while unfair dismissal in Hong Kong
has a narrow scope, Hong Kong is one of the few jurisdictions where employers are legally required to immediately
withdraw a termination notice if the employee informs the employer of her pregnancy immediately after issuing the
termination notice.

Tarun Tawakley

Gosh, that is very unusual. Coming back to the question of disputes then, in the event that there is a dispute, what's
the process in Hong Kong? | know from experience that the Labour Tribunals are quite different to what we're used to
in the UK and across Europe.

Catherine Leung

That's right, Tarun, the Labour Tribunal is the main forum for employment disputes in Hong Kong. Conciliation or
mediation before a claim proceeds is encouraged, but it's not obligatory. With the Labour Tribunal, legal representation
isn't actually allowed in the hearings. Employees represent themselves and companies are represented by a company
representative. Lawyers can advise behind the scenes, but they can't appear at the tribunal. Hearings are public,
evidence is given in person, and the judge questions the witnesses directly, and cases can take easily 12 to 18
months before reaching the final hearing, depending on the tribunal's workload.

Tarun Tawakley

Gosh that is very different, and | shudder to think about witness statements being given live in response to questions
from the judge. Presumably if it's that informal a process you can't recover legal costs then if lawyers are advising
behind the scenes.

Catherine Leung

Yeah, unfortunately, legal costs are not usually awarded by the labor tribunal. The successful party can, however,
recover some expenses, just not legal fees. The maximum compensation is an award of a terminal payment, which is
typically what somebody would be entitled to if they had been terminated in the normal way. So this would include
statutory and contractual payments the employee would have received if they were dismissed.

Tarun Tawakley

So, in the UK, where individuals don't have service to bring unfair dismissal claims, what we often see from aggrieved
parties, as you say, is throwing in discrimination or other claims to try and get around that issue. Do you see
something similar in Hong Kong? And if there are discrimination claims being brought in those circumstances, tell me
a little bit about how compensation works in those cases.

Catherine Leung

Sure. What | do see as a general trend is that when people are dismissed, when you have disgruntled employees,
when the market is bad, when it's difficult to find another job, chances are people will try to bring a claim at the Labour
Tribunal and possibly at the District Court where discrimination claims are heard. So going back to your question,
Tarun, compensation in discrimination cases is primarily governed by the four main anti-discrimination ordinances.
And the district court has exclusive jurisdiction to hear those claims. There is no statutory cap on the amount of
damages that may be awarded for discrimination claims in the District Court. But one of the most common forms of
compensation in discrimination and harassment claims is damages for injury to feelings. This is a form of a non-
financial loss, recognising the emotional distress caused by the act. Claimants may also be awarded compensation for
actual financial losses suffered as a result of the discrimination. This typically includes loss of earnings, for example.
So if somebody loses their job as a result of being discriminated against, the court would award damages for loss of
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earnings. But of course, the claimant would have a duty to mitigate their damages by showing that they've tried to look
for alternative employment.

Tarun Tawakley
So far so normal. Are there any peculiar remedies unique to your jurisdiction that we should be flagging?
Catherine Leung

There are some rare ones. In some cases, the courts can order a party to issue a written apology to the claimant.
Again, that’s rather rare. The court may also order the employer to reinstate or re-engage the employee. But | haven't
seen that happen much in practice, given relationships will have likely broken down by then. Usually, people just want
to move on.

In very rare cases, and I've seen these in the more extreme sexual harassment type cases, a court may award
exemplary or aggravated damages if the conduct wasn’t particularly oppressive or malicious or high handed. So,
where | talked about the Labor Tribunal where you're not allowed to recover legal costs for the discrimination claims,
each party must bear their own legal costs in discrimination cases unless there are special circumstances. So, if the
proceedings were frivolous or malicious or the conduct was so bad, the judge may say, you know what? The losing
party will have to pay the winning party. So that's that on costs.

Tarun Tawakley

Different, particularly the idea of a written apology to the claimant, which it's the sort of remedy you can only get
through mediation or some other informal means here. So it's quite interesting to see courts potentially having the
power to issue that as a sanction almost. Let's talk about trade unions and collective bargaining. How developed is
that in Hong Kong?

Catherine Leung

It's really not a big feature of the landscape here at all. Employees have the right to join trade unions, but collective
bargaining is very rare and it's not formalised. There is no collective bargaining legislation and trade union recognition
by employers is also uncommon. Even in the circumstances where a union reaches an agreement with an employer.
This is only binding if what has been agreed is incorporated into employees' individual contracts.

Tarun Tawakley
So, trying to summarise it for our listeners then, it's very much an individual contract-driven system, isn't it?
Catherine Leung

That's right. Exactly. So, Hong Kong's approach is all about contractual freedom, labour market flexibility with only
targeted statutory protections.

Tarun Tawakley

And on those targeted protections, we've talked a little bit about discrimination protections and the process for those
claims, but there are any unique features to how discrimination claims can be pursued in Hong Kong.

Catherine Leung

Well, yeah, in Hong Kong, we do have specific anti-discrimination ordinances, and it covers gender, marital status,
pregnancy, breastfeeding, disability, family status and race. Interestingly, age and sexual orientation are not protected
attributes. One unique feature is protection against discrimination based on family status, which means having the
responsibility for the care of an immediate family member. | don't think that's too common in other jurisdictions.
Breastfeeding is another one. It's also a protected characteristic covering not just direct but also indirect discrimination.

Tarun Tawakley

Really interesting. Are there any other quirks our listeners should be aware of?
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Catherine Leung

A few, yes. The law now extends protection from harassment to all workplace participants, which includes interns and
volunteers. So not just your employer-employee relationships. Disability and race harassment and discrimination also
includes vilification, which are public acts inciting hatred or severe ridicule.

Tarun Tawakley

That's a great overview, Catherine. It sounds as though Hong Kong is a very flexible pro-business environment, but
with a few targeted employee protections and a few unique quirks in terms of who is protected and when. Thank you
so much for sharing your insights with us today.

Catherine Leung
Thanks, Tarun. It's been a pleasure.
Tarun Tawakley

And that wraps up today's episode of Beyond Borders. If you want to learn more about Hong Kong employment law,
you can find details on the lus Laboris Global HR Law Guide. Or of course, if you have specific questions, please do
feel free to contact Catherine directly. Thank you very much for listening and please do get in touch with details of the
markets you'd like us to cover next in this series. We'd also love to know what you thought of today's episode, so
please do leave a review wherever you get your podcasts. Thanks very much.
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