
  
 

 

 

The Agenda podcast by Lewis Silkin: Beyond Borders 

Episode 9: What you need to know about South Korean employment law  

Tarun Tawakley 

Hello and welcome to another episode of our Beyond Borders Coffee Break podcast. I’m Tarun from the 

Lewis Silkin team here in the UK, and I’m joined by my co-host, Catherine Leung from Lewis Silkin Hong 

Kong. In this series, we’re exploring the key employment law issues you need to know about when managing 

an international workforce. Today, we’re turning our attention to South Korea—a market with some unique 

and, frankly, quite stringent employment law requirements. To help us navigate the landscape, we’re 

delighted to welcome Chris Mandel, an expert in Korean employment law. Chris, thanks so much for joining 

us. 

Chris Mandel 

Thanks very much, Tarun and Catherine. It’s great to be here with you and have the chance to talk through 

some of the key issues that often catch international employers by surprise in South Korea. 

Catherine Leung 

Chris, let’s start with what is often the most sensitive topic for employers: terminating employment. We hear 

that South Korea has some of the strictest rules in the region. Can you give us an overview? 

Chris Mandel 

Absolutely, South Korea’s employment law is indeed very protective of employees, especially when it comes 

to dismissals. The first thing to note is the 5-employee threshold for protection from unjust dismissal. In 

South Korea, businesses with five or more employees are subject to strict protections against unjust 

dismissal under the Labour Standards Act (which we refer to as the LSA), including the requirement for just 

cause and procedural safeguards. If a business in Korea has fewer than five employees, many of the LSA’s 

protections do not apply. But only employees located in Korea count towards that threshold. The Supreme 

Court recently clarified that you cannot aggregate employees from overseas HQs or other foreign locations 

to meet the five-employee mark. This was a significant development because, previously, small outposts of 

foreign companies were at significant risk of being aggregated with a foreign parent or HQ’s workforce. 

Tarun Tawakley 

So, I suppose that’s some good news for foreign multinationals, that even if you are quite a large 

organisation, as long as you have a relatively small headcount of just a couple of people on the ground in 

Korea, you won’t be caught by these rules.  

Chris Mandel 

That’s right. But if you have five or more employees in Korea, all of the LSA’s protections kick in. And these 

are strict. There’s no concept of “at will” employment. You need a very compelling reason—what the law 

calls “just cause”—to dismiss someone.  

Tarun Tawakley 

That sounds scary. Can you give us an example of what might constitute “just cause”? 

Chris Mandel 

The LSA doesn’t provide any definition, but the Korean courts have recognised several types of cause for 

dismissal: 



  
 

 

 

1. First, there’s so-called “ordinary” dismissal. This is when the employee is incapable of providing the 

agreed labour under the employment contract because of severely poor performance or the closure of the 

business. 

2. There’s disciplinary dismissal, for severe misconduct. 

3. And there’s dismissal for business reasons—in other words, redundancy. This is subject to additional 

strict statutory requirements. 

In each case, the courts have interpreted the “just cause” requirement to be extremely strict and difficult to 

satisfy. It essentially needs to be considered impossible for the employer to continue the employment 

relationship. 

Catherine Leung 

That sounds like a very high bar. How do employers usually approach restructuring and downsizing, then? 

Chris Mandel 

Well, for redundancies, it’s especially tough: you have to have an “urgent business necessity,” make every 

effort to avoid dismissals, apply fair and reasonable selection criteria, and provide at least 50 days’ notice 

and consult in good faith with an employee representative. Although 50 days is the statutory minimum, in 

reality the process from notice to actual dismissals often takes much longer than that—three to six months is 

not uncommon. 

A key difference between Korea and certain other jurisdictions is that employers generally have no right to 

downsize at all. This is quite different from jurisdictions where an employer basically has a right to decide 

that it should reduce the size of its workforce, but has to follow fair procedures or pay certain severance 

payments. In Korea, the employer simply doesn’t have the right to make that decision to conduct layoffs at 

all, unless there’s an “urgent business necessity.” Otherwise, an employer effectively has to downsize solely 

through voluntary exits. 

So an employer generally has to evaluate at the outset whether it has an urgent business necessity that 

would allow it to use involuntary layoffs as part of its strategy to downsize, at all. And even if an employer 

arguably has an urgent business necessity, in reality it will still have to try to achieve its workforce reduction 

through voluntary, compensated exits—essentially, offering exit packages. This is seen as a key part of the 

employer’s legal obligation to avoid dismissals. These kinds of projects can be very challenging in Korea. 

Effective preparation and communication are critical.  

Catherine Leung 

Thanks Chris, what about when it is the employee terminating the employment relationship? What is the 

customary notice period, if any, in Korea?  

Chris Mandel 

The law is designed to protect employees’ rights at every stage. In Korea, there is actually a sort of mismatch 

between dismissal notice and resignation notice. For dismissal notice, there is a minimum of 30 days and no 

maximum. For resignation notice, there is no minimum, but there is a maximum period: generally, it’s until 

the end of the following pay period. So when employers put a mutual, longer notice period in an employment 

contract, effectively it’s only enforceable against the employer. 

In practice, I’d say it’s quite customary to match the resignation notice with the 30-day minimum dismissal-

notice period. As for payment in lieu of notice, employers are required to pay in lieu if they don’t give the 

required notice. But the LSA makes it unlawful for an employer to include a penalty or liquidated-damages 

clause for non-performance under the employment contract - it’s actually a criminal offence. So, it’s not really 

possible to impose a specific obligation to pay for failure to abide by the resignation-notice clause. That 



  
 

 

 

means if an employee leaves without giving the contractually required notice, it can be quite difficult to 

meaningfully enforce the resignation-notice clause. Though there are some things an employer can do. For 

example, the employer could try and seek compensation for actual, provable damages resulting from the 

employee’s failure to give the required notice. 

Catherine Leung 

And I’m guessing in this context the burden of proof would be on the employer to establish a direct causal 

link between the employee’s failure to give notice and the specific financial loss? 

Chris Mandel 

Yes that’s right. If the employer can’t provide concrete evidence, the claim will likely be rejected. It will 

generally be very difficult to prove damages, and any damages would generally be very small in any event. 

Tarun Tawakley 

Let’s turn to a different topic, and look at business transfers and mergers. What happens to employees when 

a business is sold or merged in Korea? 

Chris Mandel 

This is another area where Korean law is very protective. In a business transfer—where the business is 

transferred as a going concern and retains its identity— employees can be automatically transferred to the 

new employer, unless they expressly object. But employees are free to object, even after the transaction is 

closed. And if an employee refuses the transfer, their employment remains with the original employer. 

This doctrine is a bit similar to TUPE in the UK, or the Acquired Rights Directive in Europe, but it also has 

key differences. Frequently, we advise clients to utilise tripartite transfer agreements even when automatic 

transfer could work. This is because it allows more certainty as to who is transferring; and it also allows 

certain key terms to be clearly dealt with, like whether severance will be transferred or paid out. 

Catherine Leung 

Can the original employer then dismiss the employee for refusing to transfer? 

Chris Mandel 

No, refusal to transfer is not just cause for dismissal. The original employer would still need to meet the strict 

requirements for lawful dismissal, which, as we’ve discussed, are interpreted very narrowly. If the employer 

can’t show just cause, any termination would likely be considered unfair, and the employee would have a 

right to reinstatement and back pay.  

Tarun Tawakley 

And what about terms and conditions? Can the new employer receiving these employees change those after 

the transfer or is that restricted in a similar way to what we are used to under TUPE in the UK or the ARD in 

Europe?  

Chris Mandel 

No, the new employer cannot unilaterally change the transferred employees’ terms and conditions, including 

benefits, working hours, wages, and other employment rules. And even if employees individually agree to 

change their terms and conditions, this will generally not be effective for collective terms and conditions, like 

employment rules and many kinds of benefits. This is because, in a business transfer, it is considered a 

transfer of continuous employment, so all terms and conditions stay the same unless validly changed. And 

collective terms and conditions can’t be validly changed by individual agreement. Any adverse change 

requires a collective process: first, you need to consult with a majority union or, if there’s no majority union, 

with the workforce generally. And then you need the consent of the majority union or, if there is no majority 



  
 

 

 

union, a majority of the employees. If that consent isn’t obtained, the change is invalid for all existing 

employees. I believe this is a key difference between Korean and Japanese law. Korean and Japanese 

employment laws are often quite similar. But I understand that Japanese law basically allows employees to 

agree to transfer and become subject to the new employer’s rules and policies, including benefit plans. 

Whereas Korean law considers the pre-existing rules and policies to be preserved, in a business transfer, 

unless they’re changed through a collective process. 

Catherine Leung 

So, the message is clear: business transfers in Korea require careful planning and a thorough understanding 

of employee rights – similar to the process in Europe for multinationals.  

Chris Mandel 

Absolutely. The law is designed to ensure continuity and protection for employees, and any misstep can 

have significant consequences for employers.  

Tarun Tawakley 

So Chris, you’ve mentioned a couple of times and given us a few examples of how pro-employee the 

environment is in Korea. We’ve also just talked about collective processes to change things, can we talk 

about employee representation in a bit more detail. Korea is known for its active and activist unions. What 

should employers know about unionisation and collective bargaining in the market?  

Chris Mandel 

Well it’s relatively easy to form a union in Korea, and the law is robust in protecting union activities. Refusing 

to bargain or interfering with union activity is actually a criminal offence—classified as an unfair labour 

practice. During strikes or industrial action, employers are also prohibited from hiring outside replacements. 

That’s a key difference between Korea and the US, where employers are much freer to hire replacements 

during a strike. 

Catherine Leung 

Chris, thank you so much for your insights. I think you’ve given our listeners a really clear sense of the key 

issues in South Korea - whether it’s navigating dismissals, working with unions, or managing business 

transfers. 

Tarun Tawakley 

Thanks again Chris and that wraps up today's episode of Beyond Borders. If you want to learn more about 

South Korean employment law, you can find details on the Ius Laboris Global HR Law Guide. Or of course, if 

you have specific questions, please do feel free to contact Chris directly. Thank you very much for listening 

and please do get in touch with details of the markets you'd like us to cover next in this series. We'd also love 

to know what you thought of today's episode, so please do leave a review wherever you get your podcasts. 

Thanks very much. 


