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The Work Agenda podcast by Lewis Silkin

Episode 7 - Navigating workforce reduction: Performance-based dismissals vs.
redundancies in France, Germany, Italy, Spain and the UK

Tarun Tawakley

Well, hello and welcome to my fellow panellists, so I've got Javier from Spain, I'm joined by Ornella from lItaly.
I've got Till from Kliemt and Fadi from France. So, all of the easy jurisdictions across Europe where none of
us have any issues when dealing with either performance exits or redundancy. So, Gemma and | are
delighted that we're able to build on the core topics that we've covered in the podcast series to date. And
we're going to cover in this session, an issue that's really front and centre of mind for a lot of our clients and
we're going to be covering off the issues of dealing with performance issues and redundancy questions in
the context of trying to right size your operations across Europe.

So, we've seen in recent months a trend that's really growing from US headquartered companies, if we're
honest, Silicon Valley US headquartered companies, but what we're seeing is this increasing desire to try
and leverage and utilize performance-based dismissals as part of an overall strategy for workforce
rightsizing. I'm going to keep using these terms, | hate the term rightsizing, but I'm going to adopt it anyway
because we're talking about what's coming over from the US. This approach is very much making its way
over to the UK and we're seeing increased questions from clients about how to deploy it across Europe, as
we're seeing a shift in how companies manage cultural shifts and how they deal with their employees, how
they manage talent, and crucially, how they react to global markets, which are volatile, supply chains, which
are volatile, and increasing competitive pressures.

We spent this morning, obviously, talking about the impact of Donald Trump on global policies and global
employment law. But other prominent leaders out of the US, like Elon Musk, have also set the precedent in
this regard, both in his private companies and with the work he's doing as part of the Department of
Government Efficiency and his expectations of federal workers, we're seeing this trend towards encouraging
and adopting more assertive employment practices in the name of competitiveness, in the name of agility,
and in particular in fast moving sectors. Now, for those of you that aren't familiar with or don't have
operations in the US, most employees there don't have or have very limited protection against performance-
based dismissals, with the general principle of employment at will, as compared to the rules that apply in the
context of mass layoffs where the Federal WARN Act comes into play and requires some sort of warning
process to be undertaken, some sort of notification to be undertaken. Now, let's be very clear when we talk
about American warning, it's a million miles away from what we might be talking about in terms of European
collective consultation. But as trends start to develop over on that side of the Atlantic where they're trying to
be creative and work around the rules that they are used to, it can be challenging to try and translate how
that applies on this side of the Atlantic in Europe.

So, over the course of this session, we'll try and unpack the legal and practical complexities of dealing with
performance-based exits versus redundancies and how to avoid the common pitfalls that can catch out even
the most experienced professionals.

Gemma Woodhead

Thanks Tarun. So, let's just set the scene. Imagine we've been instructed by a US headquartered client,
Hardcore Velocity, and Hardcore Velocity has mandated a 5% reduction in each of its European territories,
and ordinarily this would trigger collective dismissal thresholds. And ideally they'd like the lowest 5% of
performers to be let go. So where would we even begin?

Tarun Tawakley

So let's start with the big question, and that is of course the name, which is fantastic because it's my
favourite thing about this entire topic, | couldn't think of a better name for this company than that, but outside
of that, let's break it down into stages. So of course, performance isn't a comparative exercise. Being in the
bottom 5% is in and of itself meaningless, and in and of itself isn't a ground to dismiss anyone. However, we
are seeing a global trend over the recent years actually of more of a concept of comparative exercise as part
of performance cycles, as well as individual performance ratings, looking and considering how employees in
different teams interrelate with each other, who the top performers in each team are, who the middle decile
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are, and who the lower performers are. Now in the UK, we're used to having a fair bit of flexibility at the
moment, particularly when dealing with individuals that don't have two years’ service.

So, where you are in that context and in particular if you're under a UK collective redundancy threshold,
there's a bit of flexibility that can sometimes be adopted when trying to manage these typical questions of
where can we get some employees dealt with by way of performance issues and where are we going to start
a redundancy process and what's the right approach to take here? At the moment as | say where we're
under two years it's relatively flexible, but this is something that is going to be more interesting once we see
the Employment Rights Bill and its impact come through particularly where, even if we do have an initial
period of employment where a light touch process applies, crucially on the current draft of the legislation,
that's not going to cover redundancy situations. So, there will be a real importance and a real distinction that
may come into play about the reason why you're letting people go and the difference in process, very, very
large difference in process potentially that may apply if it's a redundancy versus a performance exit.

But if you are dealing with this mandate to get rid of the bottom 5% on performance grounds, you might be
able to get away in the UK. But what's the situation going to be like in Europe? Fadi, tell me what the
situation is in France. | imagine it'll be nice and straightforward, won't it?

Fadi Sfeir

Of course, it could be very nice and straightforward. So, in France, actually, you can dismiss someone for
poor work performance, that's fine, but then you cannot use it to handle a redundancy situation. The two
things are completely separate. If you want to dismiss someone for poor work performance, you are required
to have a well-documented individual case. That takes time, obviously it's highly recommended to implement
a performance improvement plan. It's not legally compulsory, but in practice it's really expected by the judge.
So that will take weeks, if not months. The length that will take will depend on the length of service of the
employee.

The higher the length of service, the higher the expectation. So, if you want to handle a redundancy situation
through a poor work performance dismissal, then when you're in court, you run the risk of reclassification of
the poor performance dismissal as a disguised redundancy. And the test that the court will use is to look at
whether the employee was replaced. If the role was not filled after the departure, then the court is going to
tell you, well, that's a redundancy, it's not a poor performance dismissal. And in this case, you're incurring
significant legal and financial risks.

Obviously, the first risk is damages for unfair dismissal. But most importantly, you will be facing a risk of
damages for the loss of chance to benefit from a social plan, because obviously, when someone is being
made redundant, you get better accompanying measures, you get more money from the dismissal rather
than just a poor performance dismissal. So that particular bucket can be costly, will depend on the company,
but can be quite an important cost.

Then you're also facing a potential criminal risk. Now, no one's going to jail. It's very rare that these cases
are prosecuted; even if they are, jail time is almost unheard of. But it's still a criminal sanction because, well,
you fail to consult with the works council. And you have to consult with the works council on the redundancy.
So dealing with redundancy situation through a poor work performance dismissal is a risky move. It's not
completely unheard of, but it's not something we would recommend.

Tarun Tawakley

It's one of those things where as much as it's still relatively rare in practice, it's one of the few things that
really gets management attention where you say, one of the few areas where we may stray into something
criminal. | know that's more common in France than it is in other markets, but it is one of those issues that
really gets people's attention.

Gemma Woodhead
And Till, what about Germany? Is it any easier in Germany?

Till Heimann

I'm guessing, even though Germany is one of those countries that typically likes to import a lot from the US
in terms of trends, this is not going to be one of those situations because we have an even more difficult and
more complex scenario than in France.
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Typically, the point to start with is really that we have a situation where the employee just needs to exert all of
their services basically for the employer and the employer needs to prove that the employee either couldn't
or didn't want to do that. So, to even make a performance case, we need to figure out is it under the control
of the employee, yes or no. And even if we can do that, and if it's a really performance issue, then we need
to do comparative analysis across multiple years with other comparable employees and try to figure out - is
this really a situation where performance massively deviates from the rest of the workforce? And in practice,
no manager will have the patience and the time for that. And going for a performance-based dismissal as an
alternative to redundancy, it's not going to be a thing in Germany for this very purpose. So, in the end,
managers will resort to redundancies rather to kind of cover up performance-based cases rather than vice
versa. And it's also important to understand that the collective dismissal thresholds apply regardless of
whether you have performance-based exits or whether you have redundancy exits and regardless of
whether it's amicable or whether it's unilateral. So, it's not really any advantage to resort to performance as
an argument.

Tarun Tawakley

It's one of those really important things to pull out that the collective redundancy pressure would still come
into play here, regardless of the rationale for the termination. But as you say, again, none of us will ever
recognise a situation of managers shirking performance improvement responsibilities and just waiting for
redundancy exercises. So, I'm sure that won't ring true with any of you, but it may well be more common in
Germany for some of our clients that are being helped by Till. Javier, I'm still reeling from our podcast
session where you were telling me about the tribunal process in Spain and the haphazard way in which that
happens and my OCD can't handle the fact that disclosure happens live mid-trial with bundles of documents
handed over with advocates frantically trying to read what's going on in there, but with that sort of very clean
and safe framework in which to operate from, what's it like on the sort of pure performance dismissal in
Spain?

Javier Alonso de Armifio

Well, poor performance in Spain is just one of the grounds for disciplinary dismissal, so it's not a separate
type of dismissal in Spain and it's defined as the voluntary and sustained reduction in performance of the
agreed or the common performance. As a result, it's quite complicated to get a fair disciplinary performance-
based termination in Spain because you have to prove that all these concord, that the employee willingly
decided to underperform. Mere underperformance is not a cause for termination in Spain.

Tarun Tawakley
Intentional underperformances rather than unintentional underperformance, which is a clear distinction, no
doubt.

Javier Alonso de Armifio

That's it. So, on top of that, this means that you have to go not only for a performance improvement plan, but
at the end of that, you have to go through the disciplinary procedure. So, you have to give the employee the
opportunity to make allegations to explain that he didn't willingly or intended to underperform. And on top of
that, I'm going through whether this works to avoid the collective dismissal thresholds in Spain. Any
termination that is not inherent to the employee, so, the employee is not to be blamed for this termination, a
voluntary termination would not count, would be inherent to that, fair disciplinary dismissal would be, but
unfair disciplinary dismissal is not inherent to the employee. So, all of this not inherent, the moment they add
up to five, they count for the collective dismissal threshold. Therefore, again, it's very complicated to avoid.

Tarun Tawakley

It's also one of those things to remember in Spain. | remember this blew my mind again when [ first had to
come across this, but if you are tripping over a collective dismissal threshold in Spain, you have to have an
independent economic expert underline and explain in a document the economic grounds for your
redundancy, which can make things very difficult, particularly if you are fundamentally doing well and it's
actually about improving performance and improving agility.

Javier Alonso de Armifio

That's true. | mean the idea behind that is we somehow try to advance the evidence that you would need in
court. So, the idea is if you want to go for a collective dismissal, you have to evidence what you're saying. It's
not enough to say, I'm having this problem. You have to provide evidence and support for that. And this
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results in anything that's organisational, productive, or economic in the need of an external report to
evidence that this is true and it won't work for performance.

Gemma Woodhead
So, Ornella, with this approach, whilst it won't work in Spain and France, is it something that might work in
Italy?

Ornella Patané

Yes, it's very similar to France, Germany and Spain in Italy because, dismissal for poor performance is a very
complex matter to deal with. In Italy, dismissal for poor performance falls within the category of disciplinary
dismissal, so you need to follow disciplinary procedure before dismissing the employee. And also, we have
not a legal definition of poor performance in Italy, therefore the legal requirements for dismissal based on
poor performance are defined by case law and the legal requirements are few. So, you need clear objective
targets shared in advance with the employee. And then you need that the underperformance is realised in a
material measure, so at least 50%.

And also, it's necessary that the underperformance is related to the negligence of the employee, meaning
that the employee failed to comply with his legal and contractual obligations. And of course, the burden of
proof of all the requirements is on the employer. This is why in Italy we have very few cases of dismissal for
poor performance, and employers use most the dismissal-based redundancy because it's much easier, not
much, it's not the correct word, let's say a little bit easier. Because in a case of dismissal based redundancy,
you don't need to prove the economic troubles of the employer, but you need to prove that the redundancy is
actually real, meaning that you don't replace the redundant employee with another one, with a new hire one
day after, and also, you need to prove that you complied with the repéchage obligations, that means that you
had not another option than dismissing the employee. And finally, just to end with the good news from ltaly, if
you try to hide economic reasons with a dismissal based on performance, the consequence can be also the
reinstatement.

Tarun Tawakley

High risk strategy. So, the starting lens for this was a view from the other side of the Atlantic that it may be
easier to go down this route and to try and deal with this as a performance issue, avoid being seen in the
media or whatever else it is as being seen to be doing layoffs. It has a potential connotation in the market in
terms of its impact. Of course, we all know how these things are. Sometimes companies announce these
things and their stock price jumps because the market's really happy they're being more efficient. Sometimes
it's a sign of trouble to come. So, it's a delicate balance for companies to try and manage. But when you are
looking at these things in Europe, you've got to balance the question of actually is performance the easier
route in these markets? Might there be a better case? There will obviously be certain cases of obvious
underperformance, and you would deal with that in the normal way. There may also be circumstances where
you pick up mutual termination agreements. But in general, this will be a more difficult thing to try and land
across Europe than it would do in the US.

So, we as the advisors to our friends at Hardcore Velocity have shared our advice from across our various
lus Laboris partners and we've talked them through the issues and we've come to the view that actually
we're going to deal with the real underperformance cases. So, the cases where we've got a clear case,
we've got 50% underperformance that we can show is intentional. We're going to deal with that properly and
move forward with it. But in general, we still want to see these headcount savings and these reductions and
these efficiencies to try and improve the overall economics of the business. So we're probably going to have
to go down the traditional redundancy route now.

Gemma Woodhead

Okay, so let's talk strategy. So, when | manage these big international cross-border reduction in force
exercises, one of the first things | always sit down and discuss with clients and strategize on is timelines. And
often clients will say to me, can we not just stagger the dismissal so that we don't need to go through these
collective processes? Or do we have to go all in one go? So, Javier, what would be the position in Spain?

Javier Alonso de Armiio

Well, in Spain | tend to recommend the Big Bang approach because the situation is our law is designed to
catch situations in which the employer staggers layoffs in order to try to avoid the application of a collective
dismissal. And therefore, if you spread terminations in consecutive periods of 90 days and you are not able
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to prove that these new redundancies are completely unrelated to the previous ones and you had no idea
that you needed those redundancies from the beginning when you did the first group of redundancies, then
that will qualify also as a collective dismissal in Spain. And on top of that, there's an appetite in the labour
inspection to detect these situations of companies trying to avoid collective dismissal. And the reason for that
is collective dismissal trigger additional payments to the state. So, the moment you do a collective dismissal
in Spain, you are obliged to do some mandatory social security contributions for certain group of employees,
employees that are both 55 years or older, for example.

Also, there's an obligation to pay a sort of tax to avoid discrimination based on age. So, basically, if the
percentage of people of 50 years or older you are making redundant is higher than the percentage they
represent in the company, you're obliged to pay a certain amount of money per employee. So, those
amounts you are saving, the revenue inspection is very interested in finding false cases of targeted
dismissals to try to collect those moneys. And on top of that, from a practical labour relationship standpoint,
in our view, these situations of style of dismissal create a lot of anxiety on the staff and they start to try to act
strategically and protect themselves against the dismissal and it's not so complicated in Spain to do so. For
example, if they ask for an adaptation of the working time for parental needs, so it's not even a reduction, it's
just | want to start earlier than the rest because | need to go early to be with my kids in football or whatever,
you are already protected against the dismissal, your dismissal is going to be null and void unless it's proven
fair.

Tarun Tawakley

So actually, it's a really important thing. It's not just on thinking about how you structure these things. It's
about when people know the writing might be on the wall. Actually, there's a real advantage in owning the
communications on it and getting ahead of it because it's so easy to take these, as you say, relatively
minimal steps to try and bring yourself protection. Obviously, there's also protection in place for people that
have children, but it's quite a big leap to sort of plan nine months in advance and make sure you're sort of in
that protected category. Asking to be able to do football drop-offs a little bit earlier is probably a little bit easier
to try and get done in time. And going back to what we talked about earlier, the risks of getting it wrong and
not having the economic report and then having to try and do that after the event will be significantly more
challenging. Till, tell us about the process in Germany.

Till Heimann

Happy to. So, | think in Germany, most of the time, would also advise not to stagger if you can help it at all.
Most of the time, this is driven by some, you know, intent to communicate globally at the same time. And that
creates all sorts of problems for you from operational ones, where you basically start in France and Germany
is nine months off, for example, and then you have to decide how to retain people and not have them go off
earlier, actually, than you intended them to.

Then there's all sorts of legal problems involved with that as well. If you're in the position where you already
have employee representation, for example, a workers’ council, then that workers’ council will push you to
negotiate it all in one go because they will want to say, this is all in the entire measure. | want to see it all on
the table. If you don't have a worker’s council, then the issue might be, will employees use that time to
protect themselves and elect one in order to prevent you from executing the measure or at least making it
much more difficult to realise?

So, there's lots of arguments for a ‘Big Bang’ approach in Germany as well. And finally, not in the least, in
Germany, whenever you make employees redundant and you eliminate, for example, three out of 10 roles,
you need to identify which employees are impacted by way of a social pooling scheme. And whenever you
stagger, you need to redo that exercise every single time that you have one wave of employees leaving. So,
3 out of 10, another 3 out of 10, and then maybe 4 out of 10 remaining. So, that makes it very unlikely that
staggered or staggering just for the purposes of avoiding the collective thresholds, is going to be a massive
help in Germany. Many companies therefore resort to voluntary leavers’ programs. That's what we're seeing
right now. It's the main trend in Germany and almost all of the big companies are doing it because it
obviously allows you to pick and choose which employees are leaving when, gives you a bit more security in
terms of planning. But yeah, overall, staggering is really impractical.
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Tarun Tawakley

And saves you from the complex maths of having to keep working out your workforce composition. Is that
presumably for those fines that are payable if you don't have a sufficient number of disabled people in your
workforce etc?

Till Heimann
All of that, all of that.

Tarun Tawakley

Again, blew my mind the first time | came across that you sort of have to work out that you're paying off
enough money to the government because you haven't been able to employ enough people with disabilities.
It's a very different concept to what we're used to. Ornella, nice and easy negotiations with unions in Italy or
are we going to have a little bit more trouble there?

Ornella Patané

Yes, we are trouble of course but anyway speaking about staggering or not. | think that in Italy it very much
depends on the number of the employees to be dismissed and also the timing that you have in mind
because the threshold for the mass redundancy and so forth, the information and consultation procedure is
at least five dismissals in a period of 120 days. So, if you have more than five dismissals to make, but they
are not so many, so they are around seven or ten, my advice is sometimes to stagger them, so make four
dismissals every four months if you have time. But this approach depends very much on the situation and
also on the budget that the company has to settle possible legal claims. So, if you don't have time, if you
have lots of employees to be dismissed, if you don't have any budget, my advice is to go with the all-in-one
approach, so to start with the information and consultation procedure for a mass redundancy. And the good
news here in ltaly is that the information and consultation procedure with unions lasts 75 days and you don't
have any need to reach an agreement with the unions, nor to make a social plan for the employees. So, this
means that after the 75 days periods the employer can dismiss the employees in list.

Tarun Tawakley

But it is one of those things where, again, one of the quirks that came up when we spoke in the podcast
earlier was this idea that when you do start a collective redundancy consultation process, your primary
communication channel is with the trade union rather than the employees, so it can be a tricky thing to
manage sometimes, particularly if you're trying to stagger things. If the union starts getting involved in
spreading messages and you can't have a direct dialogue, it's a challenging thing to manage.

Ornella Patané
Exactly, exactly.

Tarun Tawakley

Perfect. Till, coming back to you, you mentioned voluntary redundancies. And this is one of these trends
that's really sort of come in and out of fashion, | think, actually, in the UK, where we've seen historically
companies offering voluntary processes quite early on, often as a sort of alternative to even proposing
collective redundancies. But | feel like, at least in the UK, that trend has faded somewhat. And where
voluntary processes exist, they tend to be done hand in hand with a formal process. So, you may start a
consultation process, you may talk about enhanced terms that may apply in that context, and you'll try and
invite ways of mitigating the impacts of the redundancies, avoiding the need for certain redundancies or least
compulsory redundancies, but doing it in a way where you're starting the clock, you're ticking the formal
boxes, and crucially, sometimes you have a stronger ground to be able to deny people that want to apply
themselves or put themselves forward if they wouldn't otherwise have been selected. But is that the silver
bullet here for our friends at Hardcore Velocity? Are they going to be able to speed up the process? And you
talked about lots of people in Germany doing this. Is this the way forward?

Till Heimann

So, | think in principle, a Voluntary Leaver Program would be the only real option here. First of all, because it
allows you to move at speed. Secondly, because it allows you to cherry pick. So, you could, if you have the
initial idea that you want to eliminate some of your lowest performers, you might be able to pick and choose
those. And finally, it might be an indicator for the rather sorry state of our economy right now in Germany, but
still many companies are really struggling and need to make redundancies quickly and they don't have the
time for collective negotiations with workers’ councils which can take six months easily. So, they say
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essentially to their workers’ councils please stand aside, we're doing everything on a voluntary basis, we're
making nice package offers for employees who want to leave, but we need to eliminate | don't know, 200 out
of 400 people quickly because otherwise we're talking about an insolvency scenario. And that's where
voluntary leavers can really help you to speed up the process. The other option is if you're not looking to
eliminate roles, but you need to shift basically different skills, qualification requirements, and you can also
use voluntary leavers actually to re-qualify and move employees into new roles on a pick and choose basis.

Tarun Tawakley
And when you're doing that pick and choosing, what criteria, presumably you aren’t tied to the social criteria
that would have applied in the context of a collective.

Till Heimann

That's exactly the advantage because normally in Germany you would be very much tied down to what the
law allows you to, and performance isn't one of those. But in this context, voluntary leavers, it's free for all.
You can basically define your criteria as you see fit.

Tarun Tawakley
Amazing. So, we've got some good news from Germany. Can we apply it in Spain?

Javier Alonso de Armifio

Well, more or less. We were quite comfortable until recent months, that voluntary termination plans would not
trigger collective dismissal and would be safe, but we have some recent legal scrutiny, namely a recent
judgment from the Supreme Court that made us a bit more cautious on whether this is possible. Basically in
this case the company had initiated a collective dismissal procedure, they decided to stop it and start with a
voluntary termination plan and the Supreme Court said well this is a collective dismissal so you cannot play
with this, you wanted to do this number of terminations. But having said that, we still think that if the company
does initiate a voluntary termination plan, which is unrelated to a collective dismissal, which is not mixed with
forced redundancies, and in which it does not try to avoid collective consultation, so there's still some
collective consultation with the union saying we can offer this and that, it would be good and would be
enough to avoid triggering a collective dismissal. That said, it's going to be expensive, okay, because mutual
terminations in Spain do not benefit from unemployment benefits, so the employee is going to lose the
possibility to get a pension from the state. And on top of that, any amount you pay in a voluntary termination
is subject to taxes. While in a dismissal, the employee will get unemployment benefits and certain amounts
of the severance paid to them is going to be tax free. Therefore, the employees expect the company to buy
out those benefits and this makes these types of terminations slightly more expensive than a dismissal.

Tarun Tawakley

It's one of those weird quirks of Spain where in theory the social security system is so helpful and beneficial
that you would have thought it works out well, but actually it's this perverse incentive to actually be forced
through the formal process. Otherwise, the employee stands to quite significant amount as you say,
particularly when you think about the tax and the benefits.

Javier Alonso de Armifio
Yes, if you forget, the maximum cap of tax with severance could be 180k euros, depending on the amount
you have accrued. So yeah, it's a lot of money gross.

Tarun Tawakley
Yeah, and Ornella, what's the position like in Italy? Is voluntary redundancy the solution there?

Ornella Patané

Yeah, voluntary plan works in Italy. In that case, you have a mutual termination agreement in which you have
also full settlement agreements. So, you have a lot of advantages to have voluntary plans, which are the fact
that you have a smooth process because you don't have the involvement of the unions, of course, and so
you have more flexibility.

And also, the advantage is that no legal claims are expected because you settle every single position with
every single employee. But of course, you have also some disadvantages in making voluntary plans. The
first disadvantage is that you need to allocate generous termination packages because you need to get the
consent for the mutual termination of each single employee.
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And also, it could be a matter of timing because you have the uncertainty that all the employees in scope will
give their consent to mutually terminate the employment contract. So, it's not a given that you deal with a
voluntary plan in a shorter period than with a mass redundancy consultation procedure. And also, the other
disadvantage is that the employee loses the unemployment allowance. This is why you need to allocate
more generous packages, termination packages.

Tarun Tawakley

So it's a similar issue to the one in Spain, in terms of social security being a blocker. But going back to that
sort of real positive though, there is this idea that you can negotiate those directly with employees and
discuss them directly with employees.

Ornella Patané
Exactly, it's a different process and you need to gain the consent of each employee. So, it could be also
maybe longer than a mass redundancy procedure. It depends; it very depends on the budget that you have.

Tarun Tawakley
And in practice, is this something you see people do quite a lot? Or do people tend to start the formal
process and try and roll this in in the way that we describe for the UK?

Ornella Patané

Yeah it’'s a mix, because sometimes companies start with a voluntary plan and then if they don't have a lot of
people going to accept the termination package, they need to go, of course, with a master redundancy
procedure.

Tarun Tawakley
Fadi, tell us all about France.

Fadi Sfeir

So obviously we can do voluntary departures in France, that's completely fine, but then unlike Germany, it's
not going to go faster. Unfortunately, it's the same collective redundancy consultation situation. Most of the
time it's going to take you the same time, if not even a little bit more. So, what our clients tend to do is use
the mutual termination. You know, they sign a mutual termination for the departure of the employee.

And in practice, when you have to deal with a limited number, I'm underlying the word limited number of
departures, you can do it through mutual termination and then the role is not backfilled and it's probably a
low-risk situation if everyone's happy. So, I'm not particularly concerned and to be honest, our clients do it
every day, although it's not really the ‘by the books’ approach, they do it. In any event, you do have to bear in
mind though, that when you do termination and you don't backfill the role, or when you do a voluntary
departure, then it counts towards the redundancy thresholds. We count every departure, regardless of how it
happens, towards a threshold if it's not related to the person of the employee. If it's related to something that
is not the person, but the economic background, then it's going to be counted towards a threshold. So that's
something you have to bear in mind, is that it's not going to avoid being in the threshold. That's the first thing.
And also, | would like to emphasise the fact that mutual termination in France does not mean that you can
avoid litigation with the employee altogether. Actually, the employee can sue you for something that has to do
with how the contract was performed. So, you know, overtime, harassment, those are the litigation we can
still have when you have a mutual termination. Obviously, it's very rare, but I'm a lawyer, | have to tell you
about the risks, so I'm telling you about the risks there.

Tarun Tawakley

Before we move on from that, it's one of those things where, again, you assume settlement agreements
mean the same thing in every market. | remember the first time someone talked me through the ‘rupture
conventionnelle’, | was like, this is a fantastic, sexy French way of doing a settlement agreement. Isn't this
wonderful? And you go, well, it only settles some claims. You go, hold on, what? Why? So, is one of those
things to really be aware of if you've not come across it?

Fadi Sfeir
Definitely, definitely. Yes, yes, yes. So, it's easy, but it's not 100% bulletproof for the employer. And speaking
of settlement agreements, also a peculiarity of the French market is that you cannot terminate the contract
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through a settlement agreement. You first have to dismiss the employee and then you settle. So, it's always a
bit burdensome for foreign clients because it's a bit weird, but that's the way we do things in France
unfortunately, we would have to dismiss and then settle with the employee.

So, when you do a mutual termination in France, it's very hard to challenge it. You have to prove that | forced
you to sign it. So, it's very rare that we have litigation regarding this. So, you're pretty much OK with regards
to the termination. But then there can be a challenge with regards to overtime, harassment and so on and so
forth, which can lead you to sign a settlement only pertaining to this particular piece, only pertaining to
harassment, overtime, litigation that can occur from what we call the performance of the contract, the way
the contract was worked over time. So that's one for the mutual termination. And then when you dismiss an
employee and then you settle afterwards, indeed the risks are quite small, if not minimal, because the
settlement agreement will cover pretty much everything, so there is a bit of conflicting case law regarding
this, but as a general rule, you're as covered as you can be, to be honest with you. And honestly, the
litigation on this is very, very, very small. So you're fine, yeah.

Gemma Woodhead

Whenever | speak to clients about, you know, do they want to implement a voluntary redundancy process as
part of these big risks, without doubt they always say to me, but what if the wrong employees volunteer? So,
legally in the UK, this isn't that big an issue because if an employee volunteers and you don't actually want
that employee to leave, you don't have to accept them going, you need to be careful there's no discrimination
risks, but generally it's fine. But in your territories, if an employee volunteers, can you refuse to accept that
employee?

Ornella Patané

Yes, of course, companies and employers can refuse applications for voluntary redundancy or voluntary
termination. However, to avoid the risk that the refusal can be argued to be discriminatory or retaliatory, you
need to be clear since the beginning in the voluntary plan, specifying the positions which are in scope and
also reserving the rights for the employer to refuse applications for voluntary termination because of course
voluntary termination means mutual termination agreements. So, you need the consent of the employee and
of the employer so the employer can refuse. But to avoid retaliation you need to be clear since the beginning
which are the positions, the jobs in scope. You need to specify in detail the positions in scope.

Tarun Tawakley

And crucially, is that positions or is that a decision about individuals? So, if, for example, taking a law firm,
God forbid we would ever let anyone go, but taking a law firm, are you able to say, we don't want senior
associates to go full stop? Are you allowed to say, we want to keep five out of nine senior associates? Or are
you allowed to say, we want to keep our best senior associates, anyone can apply and these are the criteria
we'll take into account?

Ornella Patané
Yeah, in that case it's very difficult to say, but in a case with our clients in Italy, we were very specific in doing
this kind of exercise to give the priority to the employees that we have in mind and in scope.

Tarun Tawakley
Javier, what's the position in Spain?

Javier Alonso de Armiio

It's quite similar, in the sense that we would include, in the voluntary termination plans, we would include the
right of the employer to say no to certain requests for the redundancy. In any case it's very important that the
cause that you provide not to allow an employee to join these voluntary terminations is based on objective
business reasons in order to avoid discrimination claims.

Tarun Tawakley
Till, it sounds like the voluntary termination is the solution to all problems in Germany. So, I'm assuming
you're going to give me a green light here. Someone give me a green light.

Till Heimann
| don’t want to disappoint you. And if you've completely chosen to ignore everything else that I've said today,
please, this is the one takeaway for Germany today. Voluntary means voluntary on both sides, always. So of
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course, as an employee, you're also free to say no. And it's more an issue of communications, actually, and
psychology, because you want to avoid people becoming demotivated, because you opened up the program
to everybody and then said no, or the other way around.

Tarun Tawakley
Fadi closing the circle on France.

Fadi Sfeir

Yes, so I'm afraid | have to report that employers must define a clear and objective criteria for people to
leave. So, if the employees meet the criteria as a general rule, you're supposed to let them go. They need to
have a project. It's not just about going and going to file for unemployment. They need to tell you, | have a
new job, | want to train, so on and so forth. But then if they are within the right social group, you have a quota
for their departure, and if they have a project, then as a general rule, you're supposed to let them go. And
now you can include a clause that says that you can reject employees' project to depart if they are essential
for the business, but that's increasingly scrutinised. It's becoming rarer in practice. The more plans we do,
the less we see it, because it's hard to agree with the unions. They don't really like it. That's one thing. And
the second thing is the plan needs to be approved by the labour administration, who doesn't like it either. So,
we need to do this based on objective and justifiable reasons, not just the will of the employer that doesn't
want to let this person go, which actually leads to situations where we always tell our clients, look, voluntary
departure is great because it's better to have people who want to go, go. It's better from a communication
perspective, but then you always run the risk of losing your top performers who can find a job in two seconds
and keeping the other ones. So, that's really the big issue we have with voluntary departure in France.

Gemma Woodhead

| think a lot of employers worry about the employee relations risk as well of not accepting a volunteer and
then keeping somebody in the business who's wanted to go, especially if you then need to move back to
implementing compulsory redundancies. | think that can have a lot of employee relations impacts. So, if we
think back to compulsory redundancies and the original brief of our client wanting to get rid of its poorest
performers, can poor performance be a selection criterion in your territories, in the UK this is fine as long as
it's objectively justified and ideally backed up with data but, Ornella, back to you, can it be used in Italy?

Ornella Patané

Unfortunately, performance is not a selection criterion in a redundancy situation in Italy. The selection criteria
in ltaly are the ones defined by law. So, they are mandatory, they are three. So, length of service first, so first
in, then last in, first out, family burden in terms of number of dependents, and also organisational needs and
reasons, which must be connected with the reasons of the redundancy. And law requires that all those
criteria must be combined, so all the three together.

Tarun Tawakley

It's so counter-cultural where when we think about this, if you'd ask the same advice of us, we'd be saying,
well, last in first out, that's obviously got an age discrimination risk to it. Benefiting those with family burdens,
a number of dependents is going to have all sorts of other marital status and other sort of risks linked to it.
It's potentially sex discrimination. It's so counter-cultural where performance is so obviously the key and fair
driver. Particularly if you've just had a performance cycle and you're sort of actually able to identify people as
being in the bottom 5%, which is a luxury we often don't have. To then feel hamstrung by that is very different
for us. Javier, what's the position in Spain?

Javier Alonso de Armifio

It is also different for us. We don't have selection criteria in Spain for the time being. Just give the
government a couple of additional ideas. For the time being, we are okay, any selection criteria used needs
to be objective and not discriminatory. And therefore poor performance in general, | think it should work
provided the poor performance can be measured.

There is certain sustainability and times there is a possibility to evidence that you have measured
performance for a couple of years. It's not something that you made up for the redundancies. And of course,
if it does not lead to indirect discrimination. So, if you apply the poor performance and these results on all
poor performance being older than 50 years old, then it becomes an indirect discrimination because the way
you evaluate performance and measure performance results in people of certain age being considered
underperforming.
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Tarun Tawakley

So other than the sort of indirect, we're used to in the UK, as long as they're fair and objective reasons, and
actually here we've hopefully got some performance cycle data we can rely on, it should feel relatively
comfortable. Till, you’ve given me a couple of green lights, what are you going to give me here?

Till Heimann

Well, at some point | had to. So German law is very clear in this, but unfortunately, it's very clear. So, we are
stuck with a variety of social selection criteria that are defined by law. And we have age and length of service
is one of them, two of them, which this doubling down kind of has the same issues that Tarun already
mentioned when it comes to age discrimination. And then we have support obligations for spouses,
dependents and so on and disability and performance, unfortunately, isn't one of them. The only thing you
can do is you can exempt extremely critical employees from social selection overall, but that's typically one
to two percent of your workforce, so the extremely key people only.

Tarun Tawakley
And when it comes to age, how does that work? Is it just as simple as older people have a benefit rather
than young people? There's no sort of reflection of where market dynamics are.

Till Heimann
Market doesn't play a role at all. It's just you have a scorecard system where basically you assign static
number of points per year, for example.

Tarun Tawakley

Oh, so you get more points the older you are and that's the more protected you are. There's no reflection of
actually, if at the time it's more difficult to get a job without experience or anything, it doesn't matter, it will still
be played out and accepted.

Gemma Woodhead
And what if somebody's tied after the scoring, how could you differentiate?

Till Heimann
Then you have discretion as the employer. So, if some people score really closely together, then you can
exercise due discretion and say there might be different criteria in addition that | can weigh in.

Tarun Tawakley

| suppose this comes back to the question of why voluntary processes are so popular in Germany because it
allows you to have some control over this rather than these really rigid criteria that can be very difficult to
work with.

Till Heimann
We have a rule book and then we throw it out the window and do everything voluntary.

Tarun Tawakley
Germans have a rulebook? No. Fadi, what's your rulebook?

Fadi Sfeir

| have to report a green light here in France, because performance is one of the criteria you can use. We
regroup employees through social groupings and only have a point system. We're designed for each plan,
and we use, like in other countries, age, disability, length of service, number of dependents and performance.
So you can use performance but not alone. It's mixed with other criterions.

The difficulty is that you cannot assess performance during the implementation of your social plan. You need
to do it based on the objective information, which means that usually you use past performance reviews, and
the grades employees got, and you use that, you average the last three years, for instance, and then you get
number of points for performance. So that is the expectation of the Labour Administration with regards to
performance within a social plan.
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And unlike in other countries, in Germany, in the event of a tie, meaning employees have the same number
of points, performance is not, is never in practice a decisive factor. Usually, we use age or length of service
when there is a tie. So, I'm afraid there's no discretionary power there.

Tarun Tawakley

Got it. And | do want to come on to redundancy pay because this is one of the big questions that comes. We
talked about budgets quite a lot and how to try and manage these things. But before we do that, just thinking
very quickly about process. We talked about trying to avoid collective processes, but very quickly and sort of
rather than just the legal things in practice when you're doing these redundancy exercises, something that
would trigger a collective, in reality, how long is it taking you to negotiate with unions? How long is it taking to
finalise social plans? Realistically, what's the sort of litmus test right now of how long it will take from start to
finish in France?

Fadi Sfeir

From start to finish, it depends on the size of the plan, but usually from the day we start discussing with a
client until the first dismissal letter out, we're looking for social plans, meaning real plans, you know, like
more than ten, but usually more than this, we're looking at six months more or less. You have a two-month
consultation, one-month approval that you have the budget in, then you have one month for implementation
at least, so that's four, and then two months prep, that would be ideal. We can do it a bit quicker, but you
know, four months is the absolute minimum in practice.

Tarun Tawakley
Till, what are you looking at in Germany?

Till Heimann
Three to six months, | would say. Quicker if you're in an economically dire situation than it can sometimes be
one to two months even, but normally | would mirror Fadi’s experience.

Tarun Tawakley
Ornella, what would you say in Italy?

Ornella Patané

The legal framework is 75 days of consultation, but of course you need to have time before to organize
everything and to think very carefully to write the first letter to notify to the unions. And then you have after
the 75 days, you have a period of four months to dismiss employees. So in total, you can speak about six
months in total.

Tarun Tawakley
Javier?

Javier Alonso de Armifio

In Spain, if you're quite quick, it will be four months from the moment you start preparing the process until the
first employee is dismissed because you have 30 days consultation period. But before that, there is a
mandatory prior notice of 15 days to give the opportunity to the employees to decide which is going to be the
negotiation committee, if they want the trade unions to come and negotiate for them, or they want to select
among them negotiation committees so that you have this 15 days’, 30 days’ collective consultation, then
you have 30 days’ notice for the termination. So, only the process is two months and a half, and before that
you have to prepare a big amount of documentation, including this expert report. So, four months is realistic.

Tarun Tawakley

Four months to six months is roughly what we're looking at, which is roughly in line with what we see in
practice as well. One final one before we get on to redundancy because this is one of those ones that as in-
house council, you very rarely have to worry about external facing comms, but there is this growing trend
from CEOs or business leaders to want to stand up and front these sorts of redundancy exercises and talk
about here's what we're doing, here's why we're doing it, here's the package that everyone's getting, X many
people are being impacted and sort of trying to get ahead of this message from a comms perspective. We
often agonise when thinking about the impact around the rest of the world in terms of how much is that
message going to be reinterpreted in other markets? How much does it matter that the US process is done
and dusted, the UAE process is done and dusted, the UK process was done in a month, and you're still
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saying, no, no, we're negotiating in good faith, of course, no decisions have been made, considering every
single market. How much does it actually get raised in practice?

Javier Alonso de Armifio
It's an issue, and usually, these types of communications have resulted in expensive solutions in some
cases.

Tarun Tawakley

Obviously the big question of all these things is redundancy pay and what is a fair package? What is market?
What is the current trend going on? And again, this is a really interesting thing where | think in the UK, we've
seen a real shift. And where you have asked me a few years ago, there was much more of a trend towards
taking a more robust view to whether you collectively consulted HR1s and criminal liability, no one would
take risks there. But on actually, process and whether you could buy outright or whether you could have
sensible discussions, particularly in sectors like financial services, we saw some quite robust trends being
taken. But actually, as we've seen a shift towards more emphasis on compliance, more pressure being put
on challenging these things, actually the perverse impact of that is, in my experience, average redundancy
packets have gone down. And where employers don't have as much of an advantage from being able to buy
out rights, whereas you might have seen in financial services a month per year of services being the
standard, that's definitely dropped across wider sectors. Again, we're seeing what was the trend before
dropping by a week or two per year of service quite often. Talk me through what the process looks like in
each of your markets and how much it costs, or at least what a fair package might look like in Italy, Ornella.

Ornella Patané

In Italy we need to distinguish between mandatory payments that you have to deal with in a redundancy
case. So, when you have a redundancy you have some mandatory payments which are the indemnity of
notice period and then the severance payment called the TFR in Italy which is an amount accrued in the
balance sheet of the company every year and it's equal to 7.4% of each annual salary, annual pay, total pay,
so also bonuses. And then other mandatory payments are pro-rata of supplementary monthly payments,
indemnity for unused holidays and also contribution for unemployment allowances. These are the mandatory
payments. Then if you would avoid claims, or legal action, of course, you need to allocate further budgets.
And the budget for termination packages very much depends on a lot of factors in Italy because you have to
take into account the different categories of the employees, so different packages for executives and non-
executives. So the package depends on the category, it depends also on the risks that you have in the case
for the unfairness of the dismissal and if you have non-executive employees, it also depends on the hiring
dates, if they were hired before or after the 7th March 2015.

Tarun Tawakley
So rough number for a fair package, 12 months?

Ornella Patané
Hard to say, but it's around 12 months.

Tarun Tawakley
Javier, what are we looking at? Are we all going to get a year in the garden if we get dismissed in Spain?

Javier Alonso de Armifio

Depends. In Spain the good thing is we do have a fairly fixed statutory severance compensation so the
minimum amount you have to pay in case of collective dismissal is 20 days salary per year of service with a
cap of 12 months. But in a collective dismissal you are supposed to negotiate in good faith so this means
increasing that amount and usually you want to buy it out by the process you should target the statutory
surveillance for unfair dismissal which is 33 days salary per year of service from year 2012. But if the
employee has a previous seniority, the previous seniority would be 45 days salary per year of service from
the start date to 2012 and then 33 days. And this is with a cap of 24 months of fortitude. That would be the
usual way that should work unless there are risks for a null and void dismissal, which means mandatory
reinstatement in Spain or not an option for an alternative severance. So, in those cases, usually you will
have to pay at least a year of salary, which is the salary is the minimum that pay salaries they think they're
going to get. Plus, the statutory severance compensation for an unfair dismissal and probably a bit more, 10
days more per year service.
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Tarun Tawakley
Perfect. Till, what are we looking at in Germany? How much is it going to cost me?

Till Heimann

Zero in the beginning... No, we have no statutory entitlement to severance. So, it's all free from negotiation,
basically, either with the individuals or with the workers council, if you have it. | would just want to advise that
wherever you have a global standardised package, this will usually come in very high or very low. So, either
above or below the German standard. And so, it makes sense to actually consider local history, what have
you done in the past, what severances have you paid in the past and to orient it a bit around that.

Fadi Sfeir

So, in France, there's really no legal minimum. Often, | get the question, so what's the legal minimum? And
there's no legal minimum in the sense that you are expected to provide accompanying measures that are
consistent with the group resources. So, it will depend on the company at hand.

So, it will depend on who you are and what your resources are. And either the plan is agreed upon with the
union, and in which case the focus will most likely be on money for the employees. If it's not, then in this
case, you'll be in situation where you will need to meet the expectations of the labour administration and
what they want are measures that are tailored to help employees find a new job. In other words, not money,
but rather structured support for the employees. So that's very important to bear in mind, that actually it's
important for the negotiation tactic. And we have a specific scheme called redeployment leave for larger
companies, which means that employees can stay employed by the company on garden leave with a fraction
of their salary for a long time after they've been dismissed. They are not off payroll for a few months, up to
12, even 18 months after they've been dismissed. They stay on the payroll.

They are on gardening leave, and they paid a fraction of their salary. So that's something to keep in mind, a
French peculiarity on this.

Tarun Tawakley

Perfect. And | suppose one of the things to think about again, practically in terms of the takeaway for this,
what | found can work quite well is if you are going to want to make one of these communications and you do
have a CEO or someone that wants to stand in front of the decision, the balancing act can sometimes be to
say something along the lines of, you know, negotiations will happen with the works councils’ in terms of
timing or packages, but no one will leave the company with less than X, is quite a helpful way of doing it. And
it lands particularly well in the US where they're not used to notice periods.

So, when you're talking about no one leaving the company with less than X, reflecting the fact that will reflect
a notice entitlement in Europe or the UK and other things, it can actually sort of land really well in the global
comms. It's quite a neat way of tying that bow. I'm conscious of time, so | just want to leave you a last chance
to share the red flag issues in terms of redundancy processes per market, because that's really what we've
been trying to do in the podcast. What are the key things you need to think about?

So Till, if | can ask you just for two or three things, what are the key things | will need to think about in terms
of redundancy processes in Germany?

Till Heimann

Yes, | would say don't start running before you're ready, because otherwise it just makes you seemill
prepared, makes you lose trust from stakeholders, from employees, from everybody else. Take the time, plan
out your measures carefully and then do one big bang approach. That's the market practice.

Tarun Tawakley
Fadi, other than don't deploy anyone in France.

Fadi Sfeir

Well actually, | agree with Till, that's very important too. Don't rush the process to meet internal deadlines. |
can prepare a plan in two weeks but then you will have a problem in that when you will announce you will not
be ready. And then once your announcement date didn't go well it's going to be difficult to implement the
plan. So yes.
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Tarun Tawakley
Javier?

Javier Alonso de Armifio

Same from Spain, it's very important to prepare everything correctly because the process is quite strict and
any problem with the process, anything that has not been done correctly, results in null and void dismissals.
So, you don't want to have all the staff back in the company because you didn't provide all the
documentation you had to provide or something like that. So, it's good to take your time and prepare.

Tarun Tawakley
And giving you the final word Ornella.

Ornella Patané

The final word is that communication is crucial for me in a redundancy situation, so you need to manage very
carefully communication, internal communication to avoid strikes for example, and external communication to
avoid misrepresentation in the media and also reputational impacts for companies.

Tarun Tawakley

Perfect. So, to try and wrap everything up that we've talked about today, the key messages that we're going
to be delivering back to our dear friends at Hardcore Velocity is, look, we can rely on performance exits in
certain markets, but it's not likely to be the right solution for you for what you want to achieve. Voluntary
schemes may be suitable in certain markets to try and achieve the results that you want because it will give
you much more flexibility over who you're going to pick. But in other markets where particularly there are
really favourable social security contributions, that will mean it's a more expensive process, so you'll be able
to get the result you want, you'll be able to be quicker than you want, but you may have to pay for that
premium. But in all markets, careful planning, documentation, having independent experts guarantee the
reports, are the key things for you to get right to have a smooth process. All that remains for me to do then is
to thank our wonderful panel for sharing their insights and thank you all for attending and look forward to
seeing you at the next event.



