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The Work Agenda podcast by Lewis Silkin: Beyond Borders

Episode 12: What you need to know about Indian employment law
Tarun Tawakley

Hello and welcome to another episode of our Beyond Borders Coffee Break podcast. I'm Tarun from the Lewis Silkin
team here in the UK, and I'm joined by my co-host, Catherine from Lewis Silkin Hong Kong. In this series, we speak to
local market experts to cover off the key things you need to know as in-house employment lawyers, HR professionals
or anyone with responsibility for employee relations issues across multiple markets. Today, we’re turning our attention
to the country of my birth: India — a fascinating market with exciting opportunities as the most populous country in the
world but one which many international employers find slightly intimidating.

Catherine Leung

Absolutely. Whenever I'm talking to global HR teams, India tends to crop up as “the big unknown” — a place where
people worry about labyrinth-like employment laws and regulations. To help us navigate the landscape, we'’re
delighted to welcome Rohit Kochhar, Chairman and Managing Partner of Kochhar & Co. dialling in from Delhi. Rohit,
thank you so much for being with us today.

Rohit Kochhar
Many thanks and it's a pleasure to be here.
Tarun Tawakley

Well let’s kick off with the big question for all international employers. Rohit, how easy or difficult is it to dismiss an
employee in India?

Rohit Kochhar

This may sound surprising, but India does not have one single, overarching statute or regulation that prescribes the
termination process or even the severance compensation to be paid to an employee. We do have the Shops and
Establishments Acts of different states which generally provide that an employee cannot be terminated except for
reasonable cause and with a 30 days’ notice or salary in lieu thereof.

From a practical perspective, in any event, all employment contracts being used by foreign companies in India contain
a minimum notice period of 30 days. In fact, | have seen 60 or 90 days more commonly provided. As far as reasonable
cause for termination is concerned, that requirement is easily met as the employer could simply mention “business
reasons” and that would meet the test of reasonable cause.

Catherine Leung
Well, so far so good then, Rohit. That all sounds pretty straightforward.
Rohit Kochhar

Sure, on the face of it. But where employers occasionally stumble is with “workmen”, which the Indian terminology for
blue-collar employees. These workmen are employees who don’t exercise managerial or supervisory functions though
they may otherwise perform very sophisticated tasks. If a workman has clocked 240 days of service, then statutory
retrenchment compensation would kick in — which is 15 days’ salary for every completed year of service. Miss that,
and you will run afoul of the Industrial Disputes Act and could also face claims before the Indian labour courts.

Catherine Leung

Right, so are you saying that job title and salary, it doesn’t define who is or isn’t classified as a “workman”?
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Rohit Kochhar

Yes, Catherine, that is correct. The test is functional, not financial or designation driven. The real test is whether the
employee mainly performs managerial or supervisory functions. | have seen employees with very fancy, senior-
sounding titles earning hefty salaries, but if they aren’t managing staff or budgets, an Indian court would still treat them
as workmen. This nuance often blindsides foreign employers operating in India and | have seen that most foreign
companies are not really familiar with this.

Tarun Tawakley

Speaking of things that may blindside foreign employers, | mean India is also famous for its army of contract workers.
What's the key takeaway for organisations using contract workers or other third-party staffing arrangements in the
market?

Rohit Kochhar

So, Tarun, in one word | would say “vigilance”. Under the Contract Labour Act in India, the engaging company is the
“principal employer” which means that if your staffing vendor fails to pay salary or statutory benefits which could be
provident fund, bonus, gratuity over time, you name it — the liability would land squarely on your shoulders. In fact, the
law even expects you to police the contractor’s compliances.

Catherine Leung
So, Rohit, you’ve hinted at litigation. What are we seeing in the Indian labour courts?
Rohit Kochhar

| would say the situation is perhaps very different than in your jurisdiction, Catherine, in Hong Kong, or in Tarun’s, in
the UK. One thing | see becoming more common in India is that workmen category employees who are separated for
misconduct or poor performance, they start initiating disputes and filing claims before the Indian labour courts. What is
really striking is that in most of these cases which are filed, the grounds are false or frivolous and yet the cases get
entertained in the labour courts and the reason for that is that these courts have a rather socialistic bent of mind and
tend to be sympathetic towards the workmen. So | would say its fair to conclude that Indian labour courts have a
social-welfare DNA, and typically they would admit a claim even if the merits are wafer-thin. Good news, having said
all of this, very few such cases actually result in final verdicts which are favourable to the employees. The employers,
of course, still have to deal with the time consuming and the cumbersome proceedings they face before the Indian
labour courts and that can be quite frustrating.

A darker trend is disgruntled employees filing false and fabricated criminal complaints in Indian police stations — often
alleging harassment (even sexual), cheating or financial fraud. | have seen that this is done very often, both as an act
of vengeance against the employer, but also to arm-twist the employer to try and extort very large sums of money in
settlement, which are otherwise not due to the employee. The problem is that once such a criminal complaint is filed,
junior level Indian police officers who are quite notorious and tend to be rather malleable, they issue summons in a
very arbitrary fashion to all officers of the employer who are named as accused persons, regardless of the fact that
these officers may have nothing to do with the employee, the incidents that transpired, or may not have any
connection with the department, the function where the employee was working. One can imagine the panic and the
fear this could create amongst officers and board members of foreign companies operating in India. You’ll be shocked
to know that, very often, in these criminal complaints, officers sitting in the parent company in the UK, Hong Kong or
New York who, again, have nothing to do with day-to-day operations in India, they also get impleaded as accused
persons and summons from Indian police stations reach the parent company addressed to these officers and, of
course, hell breaks loose. The only saving grace is that these cases usually fizzle out once senior police officers get
involved, but | must tell you that harassment during the investigation process can be very real and traumatic.
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Tarun Tawakley

Thank you, Rohit. | mean, it’s such an important point if you’re not used to dealing with that environment, to be able to
warn your management team that there’s a potential risk to be aware of and to give them comfort as to how those
situations can be guided through. On the topic of something that people may not be familiar with if they’re not used to
the Indian market, one of the things that always surprises me, is the trend or practice, if | can put it that way, of
normally offering employees the chance to resign instead of being dismissed in, say, a redundancy or something like
that. Is that right and is that what you’d normally recommend?

Rohit Kochhar

Yes, that’s right. It's not only what we recommend but most multi-national companies in India, they’re now following
this as a practice of their own accord rather than terminating an employee for poor performance or because of reasons
of redundancy. The employer would provide an option to the employee to resign, and there are various benefits in this.
One is that it makes the parting really smooth and amicable and egos are not bruised. Also, employers typically throw
in one month or even greater additional severance compensation to motivate the employee to sign what we call a
Separation and Release Agreement, whereby the employee releases the company of all present and future claims.
So, it works out very well for both the company and the employee and, yes, this is indeed the practice being followed.
The only exception being that, in cases of extreme misconduct of course, the company would straightaway slap a
termination notice in the face of the employee.

Tarun Tawakley

Perfect, that wraps up the question of terminations then, some of the unusual quirks around contract workers. Let’s
turn to thinking about post-termination restrictive covenants, an important issue when you’re considering the protection
of your business interests, particularly if launching in India as a new market for the first time. Talk us through what
options employers have, can you realistically enforce a non-compete in India?

Rohit Kochhar

Tarun, the short answer is highly unlikely. It's because Section 27 of the Indian Contract Act voids any agreement “in
restraint of trade”. In fact, even the Indian constitution considers such covenants as violative of the rights of an Indian
citizen to practice any profession or vocation of his choice. Indian Courts make very limited exceptions — essentially, it
is only in cases where there is strong prima-facie evidence of misuse of confidential information or intellectual
property, that an Indian court would pass an injunction order against the exiting employee and in favour of the
employer.

Tarun Tawakley

I mean, that gives some comfort to employers where there are those examples but if you just want basic level
protection, do things like non-solicitation clauses work?

Rohit Kochhar

Yes, indeed. Non-solicitation clauses would fare better and they’re enforceable, generally speaking, provided the
restrictions are for reasonable periods — let’s say, twelve months or so. When it comes to non-poaching, the challenge,
as everywhere is evidential: poached employees tend to say that they jumped ship of their own accord. And then, of
course, gathering proof of solicitation in such cases is only half the battle won.

Catherine Leung
Thanks, Rohit, and before we wrap up, are there any emerging compliance obligations on your radar?
Rohit Kochhar

Yes, | think one which really stands out, and, interestingly, most foreign companies in India in my experience are not
aware of this. Since 2024, the government started implementing the provisions of the Apprentices Act, 1961 due to
which now, believe it or not, every Indian establishment which has more than 30 employees is mandatorily required to
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hire apprentices and these apprentices must constitute, in terms of numbers, 2.5% of the entire workforce of every
Indian establishment. The Act also requires employers to maintain proper records, register contracts and furnish
returns relating to the apprentices hired.

On the execution front, the government expects very strict enforcement of this Act, and companies should be very
watchful because statutory penal provisions have been included in the Act which also provide for the imposition of
monetary penalties for non-compliances. And, as | said before, most of our foreign clients operating in India are
completely unaware of these requirements and hence inadvertently in breach of the law.

Catherine Leung

Rohit, thank you so much for your insights. | think you’ve really given our listeners a clear sense of what to look out for
in India.

Tarun Tawakley

And that wraps up today's episode of Beyond Borders. If you'd like to learn more about Indian employment law, you can
find details on the lus Laboris Global HR Law Guide. Of course, if you have specific question, though, do feel free to
reach out and contact Rohit directly. Thank you very much for listening and please do get in touch with details of the
markets you'd like us to cover next in this series. We'd also love to know what you thought of today's episode, so please
do leave a review wherever you get your podcasts. Thanks very much.




