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The Work Agenda podcast by Lewis Silkin

Beyond Borders Episode 14 | What you need to know about US employment law
Tarun Tawakley

Hello and welcome to our Beyond Borders Coffee Break podcast with Tarun and Hannah from the
Lewis Silkin team here in the UK. In this series, we're building on our managing and international
workforce event, and we'll be joined by local market experts. Today, building on the special
relationship with our friends from the US, we're going to be exploring the key themes you need to know
as in-house employment lawyers, HR professionals, or others with responsibility for employee
relations issues across multiple markets. Navigating different legal frameworks can be daunting. So
through this series, we focus on the key things you need to know and give you a point of contact when
you need that expert guidance in market.

Hannah Price

So yes, as Tarun says, we're covering the United States today and we're delighted to welcome David
Garland and Shira Blank. David, Shira, great to you with us.

Shira Blank

Hannah and Tarun, great to be with you. Delighted to be here. Thanks, both of you. We're very excited
to be here.

Hannah Price

Welcome. So David, | think for a lot of our listeners, many of whom are based in Europe, the US can
feel like a bit of a paradox. On the one hand, people think of it as very employer friendly, with the whole
concept of at will employment. But on the other hand, there's this reputation for enormous litigation
risk and eye watering damages. Is that fair?

David Garland

It's a great question and no simple answer, but that's because there's a bit of truth on both sides.
You're quite right that in the United States, we start with the concept of employment at will, meaning
an employer can terminate an employee for any reason or no reason. But the important caveat, and
the caveat sometimes swallows the rule, is that an employee cannot be terminated for a
discriminatory reason or a retaliatory reason. But there's no general requirement for cause, and no
statutory consultation process in the way that you see throughout much of Europe. So, in that sense,
there's a real difference between employment law here and what your listeners in the UK and
elsewhere in Europe might be more accustomed to.

Tarun Tawakley

I mean, it's one of those things, it really sounds dreamy, but as you said, David, there is a significant
caveat and sure, | wonder if you might give us a bit more of a feel for what that big but is that's hidden
in the good news story.
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Shira Blank

So there is this misconception that at-will employment can be a shield, right? That somebody's at will,
they can be fired for any reason at all. And as David just said, that's not really true because there are
so many different protected characteristics and categories that any employee can pick one and claim
that they were fired because of those reasons or because they were retaliated against, they engaged
in some kind of protected activity. And so that's not really the starting point anymore.

Another point that's worth flagging is that in some instances, the employment relationship is governed
by a contract or an employment agreement. That will happen in certain sectors, sometimes for senior
executives and in unionized environments, the employee’s employment is going to be governed by the
terms of a collective bargaining agreement. And so, in that case, at will is not the presumption and
those employees can't be fired for any reason.

And some states impose significant restrictions on what contracts can contain, what they can prevent
employees from doing, especially in relation to restrictive covenants. | think that's the perfect place
where we see that coming into play. And so in that vein, non-compete clauses are the perfect
example. So the legal position is going to vary throughout the United States, and that's a great
example of why you want to be very clear on what jurisdiction you're operating in. Californiais a great
example. That's one of the largest employment markets in the United States and that state effectively
prohibits non-competes. So, advice on post-termination restrictions for a U.S. workforce has to be
taken on a state-by-state basis, sometimes a city-by-city basis, and there really is no “one-size-fits-
all” here.

Tarun Tawakley

Yeah, | suppose it's the one reassuring thing for our European colleagues that if there's anywhere in
the world that can be as complex as parts of Europe, it's California.

Hannah Price

So yes, Shira, and your answer touched on something that | think is another thing that we find
challenging from a UK and European perspective, which is the multitude of jurisdictional issues that
you might face in the US, where you have not only federal level law, but also state law. And you even
mentioned city law as well in your answer. So can you unpack that a little bit more for us and explain
how that works?

David Garland

Well, let me answer that. And as Shira began to talk about it. And | can't tell you how many times when
we first hear from an international employer and put her outside of the United States and they're
sending their first employees here. And the question is, so tell us a bit about the law in the United
States. So by the way, we're going to have employees in California, New York and Illinois.

That should be very simple and straightforward, correct?

Shira Blank
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They quickly regret California.
David Garland

The initial thought is, it's the US, it's one set of laws. But as we've already begun to talk about, thatis
anything but the case. So in the example that | just threw out there, let's drill down a little bit more.
Let's say not only is this international employer headquartered outside the US coming into a New
York, California and Illinois, but they're going to be in New York City, San Francisco, and Chicago. So,
what happens? Those employers, depending upon how many employees they have, let's say they have
enough to be covered by federal law, they've got to be aware of the federal employment law
requirements. Now, New York, Illinois and California, some of our largest markets, employment
markets, as Shira said, have probably among the most expensive state employment law regulation in
the United States. And we happen to pick cities deliberately here, again, very popular cities, New York,
Chicago and San Francisco, because those cities have their own statutory employment requirements.
And so it becomes very complex. There are different protected categories, there are different leave
entitlements, there are different wage and hour laws, there are different non-compete laws and
restrictive covenant laws, and we go on and on and on. And in the last several years, at the federal
level, the U.S. level, we haven't seen a lot of legislative activity.

I think your listeners are probably aware that there's some political issues in the United States from
time to time. One of the results of that is that Congress hasn't really been very active in the
employment law area and the states and cities have filled in for them. But that means we have this
patchwork, this quilt, a variety of employment laws around the country. And your listeners need to be
aware of that as they enter or have operations in the United States.

Tarun Tawakley

I mean, that sounds like an absolute minefield from a compliance perspective. And it takes a whole
new meaning to the words at will, sort of at will employment, but also at the will of the local state in
terms of what laws they're going to make you apply to you. Shira, can you tell us a little bit about how
enforcement works across all of those layers?

Shira Blank

Well, it's at will to your point about the specific states, but then also we have the federal level, right?
So that's what sets the United States apart from what your listeners are encountering over where you
are across the pond. You know, at the federal level, we have a number of agencies in the employment
space. There's the EEOC or the Equal Employment Opportunity Commission. They're the agency that
enforces the discrimination laws.

We have the NLRB or the National Labor Relations Board for labour relations and union issues. And
then we also have the Department of Labor, which does not just refer to labour. It deals with wage and
hour. It can deal with whistleblowing and oversee issues with pay, hours, workplace safety, and as |
just mentioned, whistleblowing. Then at the same time, virtually every state and major city like New
York City, San Francisco have their own parallel enforcement bodies as well so especially in places
like New York City and San Francisco, those parallel enforcement bodies are going to be even more
aggressive in advocating for employee rights. And, you know, as David mentioned, there has been
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some turnover with respect to the presidential administrations and every presidential administration
has its own enforcement priorities. And so, where the states and the cities feel as though the federal
agencies are going to not necessarily enforce certain laws, you'll see those states and cities jumping
up to try to protect the rights of workers, employees, to pick up where they feel that there isa gap in
federal enforcement. And so you could have a situation in which an employer is dealing with federal,
state and city enforcement agencies all at one time.

Hannah Price
So canyou tell us a bit more about that David?
David Garland

Absolutely, and it's begun to give you a sense of the complexity that we have here in the U.S. So for
example, and this would be important to your listeners, with unionized operations in the United
States, labour relations is generally governed at the federal level, the U.S. by the National Labor
Relations Board. And the board is appointed by the president. And there's generally a political
balance, but every time there's a shift in administration, there is a shift in the political party that leads
that agency. And so what we've seen in recent years, as those changes occur, the NLRB, the National
Liberal Relations Board, will change the rules around the same issues. So there's this pendulum swing
as administrations change from political party to political party. That's one additional complexity.

Also, your listeners may be surprised to learn that at the federal level, there is no paid leave. Our
approach to leave is so different than what you experience in the UK and Europe. And so where there's
this absence of paid leave at the federal level, you do see states and cities moving in to provide some
paid leave. And so again, as an employer is in one of those states that has a paid leave requirement,
leave policies need to be modelled accordingly so there's this real patchwork that international and
global employers need to be mindful here in the U.S.

Tarun Tawakley

In a way, it sort of makes sense because you forget just how big the US is. And it sort of makes sense
that when you think about it in terms of size, that it would have the range and complexity of laws that
we might have across, say, Europe. But it does make me feel less bad about some of the discussions |
have to have with my US counterparts when | have to try and explain in or French employment law to
them that they have similarly complex situations back at home.

So, so far, we've focused on the patchwork quilt, as you described it really helpfully of different types
of laws at federal and state level and how at-will employment is a really exciting badge on a tin, but it
doesn't quite tell the full story. | have a feeling this might not be just to how far and how complex
things get. Am I right in understanding there are complexities even when it comes to just trying to hire
employees, Shira?

Shira Blank

Yes, that's right, Tarun. So hiring is an area that's become increasingly regulated and the laws
regarding hiring will also vary throughout the United States. So two trends that we are seeing, one is
salary range disclosure requirements. And so many employers want to keep their salary ranges and
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what they're going to pay employees pretty close to the vest and we understand why, but a growing
number of states are now requiring employers to disclose the salary range or pay scale for arole,
either in the job description itself or at some point during the hiring process.

So it's not unusual to see on LinkedIn where a US employer is posting a role, you'll see what the salary
range is and sometimes it really ranges, no pun intended, because they're trying to be careful. But
that's a significant shift for employers who were used to sort of making those decisions on the back
end and for employees or prospective employees and trying to advocate for themselves. And we're
starting to see some lawsuits and agencies that are specifically targeting employers who do not
comply with those requirements.

Another hot topic is background check limitations. State and local governments specifically want to
make it easier for people who may have some criminal history, depending on what it is to obtain
employment and so many jurisdictions have enacted “ban the box” laws or similar restrictions on
what employers can request, what they're allowed to learn about a candidate's criminal history. Those
are going to vary from place to place in New York City. You need to be very specific about why you are
not hiring somebody if you learn about some kind of criminal history. And sometimes, you know, those
prospective employees are going to fight you on it or try to explain the situation. And another, another
topic I'm sure you see a lot as well, David, is people disclosing disabilities during the hiring process.
And, you know, that could be a podcast all on its own, but employers having to figure out from the get
go what to do when somebody's telling you that, you know, I'm not going to be able to come into the
office, I'm going to have to work remotely because | have a disability. They haven't even gotten the job.
They haven't even found out what the job is about. But the employer is now on notice and now needs
to engage with that employee so that they can comply with federal, state, and local laws in those
instances.

Tarun Tawakley

I know it's off topic, but | feel like the other thing we should just acknowledge is the Americans have a
much better approach to naming their laws. Ban the box laws is so much better. We have to come up
with terrible acronyms like TUPE just to have fun.

David Garland

Well, Tarun, | don't want you to draw the wrong conclusion here. We did have a very large piece of
legislation this year that our president named, and the statutory title of this law is One Big Beautiful
Act.

Tarun Tawakley
| mean, that's a work of art. It's an absolute work of art.
Hannah Price

And we just have the Employment Rights Act 2025. So boring. The beautiful Employment Rights Act
would be so much better. So we've talked about individual termination scenarios with at-will
employment, but we haven't particularly touched on layoffs or restructurings. So can you explain a
little bit about how those kind of mass restructurings or redundancies would be dealt with in the US?
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David Garland

I was waiting for you to use the word redundancy. Because it's one of the great, we talk about a
labelling, redundancy sounds so much nicer than termination or reduction in force. But the language
that we do use here in the United States tends to be reduction in force, larger scale layoffs, reductions
in force are sometimes referred to as rifts and larger scale reductions are governed by a federal law at
the right numbers by something called the Worker Adjustment and Retraining Notification Act. We call
that WARN. Again, as we're focused on labels. So the WARN Act, which has been around for some
time now, requires employers to give 60 days advance notice of mass layoffs or plant closings that

meet certain numerical thresholds. But again, not to make it too simple for our international friends.

We also have state laws in this area, which we call mini-warn acts. And so those mini-warn acts, and
not all states have them, so you need to be aware of the state requirement in which you're doing
business. It may have far more onerous provisions than the federal Warn Act. There may be a lower
headcount threshold to be covered. There may be longer notice periods. There may be broader
definitions of what triggers the employer's obligation. And failure to comply with those obligations can
lead to substantial liability, including for back pay for each affected employee for the period of the
violation. But beyond the WARN Act, we also have an Age Discrimination and Employment Act, which
we've had for some time in the United States that impacts employees over the age of 40. And so, when
going through a large-scale reduction or redundancy, we need to, the employer needs to take a look at
whether or not the individual selected or the layoff disproportionately impacts employees over the age
of 40 because if that's the case, then there may be a disparate impact claim based on age. So it's
important to conduct that adverse impact analysis when going through the larger layoff process and
before final decisions are made.

We also, again, in this setting, deal with the question of severances. And itis very common standard
practice in the US in a larger scale layoff to offer severance in exchange for a release of all claims
against the employer. But the drafting of those release documents is regulated again at the federal
level by something called the Older Workers Benefits Protection Act. We have no easy acronym for
that but it's important to comply with the Older Workers Benefits Protection Act because it prescribes
precisely what an employer must provide in the way of information. It's complex, particularly in the
larger layoffs, and the employer must be mindful to satisfy those statutory requirements because the
last thing that you want to have happen is that you go through one of those large-scale layoffs, the
employee's signed releases, you pay the severance, and then you get a claim that the severance
agreement was unenforced and then you get and you're getting VH discrimination claims anyway. You
do not, do not want to find yourself in that situation.

Tarun Tawakley

It's such an interesting point, but | must say I'm still just reeling from the fact that we're talking about
the older workers protections and people over 40 and | still haven't just come to terms with the fact
that I'm now an older worker, but that's a personal cross that I'm going to have to bear and I'm going to
make myself okay with.

David Garland
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Well, Tarun, we might use you as an example of what we should include.
Tarun Tawakley

Perfect. Well, | mean, we've talked a little bit earlier about how the US system can, and | think I'm
going to put it sensitively when | say can be politically sensitive, excusing the pun again. But Shira, can
you expand on that? Can you talk us through what actually changes when a new administration
comesin?

Shira Blank

Yes, so we touched on this a little bit earlier, but this is really something that sets the US apart from
other jurisdictions that your listeners are dealing with. as we mentioned earlier, under US employment
law, at least at the federal level, that's going to be subject to the policy priorities of whichever
administration is in power. And between the last two administrations, we definitely saw a shift in what
the two administrations and the administration before, which was this current administration, were
prioritizing and you will see then that counter reaction from the states. So perfect example, David just
mentioned confidentiality and separations or settlement agreements. That was a direct response to
the #MeToo movement. New York and other states wanted to prevent employees - first it started with
sexual harassment and then it moved to discrimination - generally, it wanted to prevent employers
from being able to quote unquote gag employees and prevent them from disclosing their claims
unless they specifically agreed to it and those laws have changed. They've gotten a little bit looser as
time has gone on, but many different states do have them and there are separate requirements that
your listeners are going to have to be aware of if they're operating in different states.

And then with respect to the political climate, you're going to want to think about what state and city
you're operating in. Is this a state or a city that has a population that may be different politically from
the administration that's in power. So, you know, New York and San Francisco are great examples of
that. In those cases, you're going to see much more aggressive enforcement action where they feel
that the presidential administration is not really enforcing discrimination laws as they would like it to
be.

Hannah Price

Particularly obviously hit the headlines over the course of the last 12, 18 months has been around the
topic of diversity, equity and inclusion and has impacted employers around the globe in that respect.
David, that's obviously been a real talking point as | say, can you expand on what employers need to
know in that area from a US perspective?

David Garland

Well, as you pointed out, and it's been a real area of interest, not only here in the U.S., but abroad and
as your listeners know, when the Trump administration came in on January 20 of last year, there was a
flurry of executive orders attacking DEI, a real political and cultural shift away from support for DEI
that existed, had existed for a number of years, to attacking DEI. And there were the federal
government would be going after employers DEI programs. As the political landscape changes here in
the United States, the enforcement of the laws may change. And as you pointed out, when it comes to
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DEI, there probably wasn't a greater shift across the employment law landscape than that one. And
so, employers, as | said, important takeaway here for your listeners is that you may not be hearing as
much about it as you did a year ago, but you still need to be mindful of it myself.

Tarun Tawakley

Thanks so much. I mean, this has given our listeners a really good flavour for the patchwork quilt of
legislation, the way it can change and vary state to state, and the way that political priorities can shift
the landscape. Soit's a constantly evolving and moving picture. But one thing that does seem to be
consistent across the US is it has this reputation for being quite a litigious place. Shira, can you give
our listeners a feel for how employment disputes play out? Are we talking suits? Are we talking Alec
McBeal? Am | showing my age by my references again?

Hannah Price

At least you didn't say LA law.
Tarun Tawakley

It was the next one on my list.
Shira Blank

Well, that reputation is very well earned. The US is a very litigious environment for employers. | find
that employers in Europe are pretty shocked by how common litigation is here, and | think to threats of
litigation. So | think to bring everything full circle, we've talked about how at-will employment is not
really the default anymore. And we've also talked about redundancies, restructuring. What David and |
tend to find and so have our colleagues is that you have a large scale redundancy reduction in force,
people who are deemed to be redundant, or when employees are just fired because they're not
performing effectively, very often they go get lawyers to either threaten litigation or to file litigation, try
to see if they can negotiate some severance for them. Or in some instances, they threaten to file
public complaints of discrimination, which could really tarnish the employer's reputation, depending
on what they have out there. These complaints are always public, and depending on the name of the
company, it could end up in the papers, and that's something that companies are always very
concerned about. And so, you know, the fact that litigation can also be brought in state or federal
court.

Sometimes we see it brought in both, which is odd, but does happen. It does add another layer of
complexity to doing business here and the potential litigation risks. And then on top of that, which |
think gives your listeners, may keep your listeners up at night, is the possibility of class actions. So
sometimes you'll see class actions in the discrimination context where a plaintiff's lawyer is able to
get a lot of employees on board to make a specific discrimination claim or former employees on
board. Often where we see class actions is in the wage and hour context. But that is really one of the
things that sets the United States apart. Another piece of this is the discovery process is very
extensive and probably broader than what your European listeners are used to. And so there is
extensive document productions, extensive document collections, which can be a huge headache for
the employers themselves, depositions. In federal court, you can get up to 10 depositions.
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Then the third piece of this is the potential for jury trials. Nobody ever knows what a jury is going to
find, even if you think you're going to know in the beginning. it introduces this level of unpredictability
to litigation here.

And then | would say the fourth is just the potential damages that employees can get. And this is why
they're going and getting counsel and threatening litigation. It's because for all of the employment
laws, there's the potential for attorney's fees, which can sometimes dwarf what the employee can
even get in damages. There is the availability oftentimes for punitive damages, which are damages
that are meant to punish a corporate offender. And then there can also be back pay, front pay,
emotional distress damages. And so, | think that's one of the things that makes litigation here very
unique, but what | can also say is that the majority of the employment disputes do settle. Most of
them do not go to trial. They'll either settle through direct negotiations or through mediation. And
while David and my mantra is that you always prepare for trial because it does put you in the best
position to settle and it shows that the employer's position is strong, inevitably, and you want to
secure the best result possible, inevitably most of these cases do settle. And what you want to make
sure is that you have good policies, good governance, that they're followed, and that you're taking a
sensible approach to following all of the different employment laws so that the company is in a better
position if there is litigation.

Hannah Price

Well, my coffee cup is almost empty. So, | think we probably need to bring this coffee break podcast to
an end. But | just want to take a moment to say an enormous thank you to David and Shira for what's
been a really fascinating time hearing more from them about the landscape in the US. And
particularly, as you say, David, the opportunity to be proactive rather than reactive in dealing with
these issues as you develop your businesses in the US. So thank you very much indeed.

Shira Blank & David Garland
Well, thank you very much for having us. We really enjoyed it. Thank you very much.
Tarun Tawakley

Well, as Hannah says, that wraps up today's episode of Beyond Borders podcast, the big, beautiful
episode, if | may. Of course, if you need specific guidance on the patchwork quilt of legislation and
market, Shira, David, and the EBG team are perfectly placed to be able to help you through it. If you
want to learn more about US law generally, you can access employment law updates, as well as
details on existing legislation through Delphius, our Al-powered global employment law information
tool for HR and in-house legal teams. Delphius is regularly updated by experts from over 50
jurisdictions, including the US with federal content for five states, including Florida, Texas, Illinois,
California, and New York, ensuring the information is always up to date and accurate. From Hannah
and for me for now, thank you very much for listening, and please do get in touch with the details of
the markets you'd like us to cover next in the series. We'd also love to know what you thought about
today's episode, so please do leave a review wherever you get your podcasts. Thanks very much.



