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Employee incentives: The new 2026 EMI
option regime

Matt (00:00)

Welcome to The Agenda from Lewis Silkin. My name is Matthew Robotham. I'm a partner in our Tax
and Incentives team. This podcast forms part of our Tax and Incentives series where we explore issues
affecting employers and incentivisation of employees. And I'm joined by Cathy Granby, who is also a
partner and heads up our Share Incentives team. Hello, Cathy.

Kathy (00:27)
Hi
Matt (00:28)

So today we're going to discuss the changes which have been implemented for EMI options, and the
things employers might want to think about as a result. But | think we should probably first set the
scene because like you and me are very excited about these changes because they represent quite a
good opportunity. For people who may not be as familiar with EMI options, why don't we just recap
what EMI options and why are they so popular with small and medium sized employers?

Kathy (00:57)

Yes, | think that's a good place to start. We are very excited about these changes. But just to kind of set
the scene on what EMI options are. Employee share options that benefit from really significant tax
advantages. They're the most favourable and flexible share plan for small and medium sized
companies that meet the qualifying criteria. fully qualifying EMI option will actually give the employee
capital gains tax treatment on all growth in the value of their option shares above their market value
when the option is granted. And that's a 24 % tax rate at the moment. And on top of that, the employee
also has a better chance at qualifying for business asset disposal relief or BADR on that gain than
other shareholders, which is at the moment an 18% rate.

Matt (01:45)

Okay, and because we often refer to EMI options as like the gold it's the thing that we look at first, but it
probably helps to contrast that with unapproved options as we sometimes call them, but non-tax
favoured options. So what do those look like? We've explained that the growth in value is capital gains.
If you've got an EMI option, what's the case if you don't have an EMI option?

Kathy (02:10)

Yeah, no, the tax savings really are quite significant compared to the ordinary unapproved options that
you're mentioning. So those are normally subject to income tax and often national insurance as well
on exercise on all of the gain made at that point and when | say the gain, | mean the market value of the
shares at that point at off the exercise price paid. And actually, the combined effective rates of tax and
NICs on an unapproved share option gain can be as high as 50 or 54%.
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Matt (02:45)

Yeah, it's quite a significant saving if you get it right, isn't it? definitely. Hence our excitement at any
expansion of the EMI regime. So, at the last budget, we had an announcement around an expansion of
the EMI regime that's just come into effect from April 2026 so we're recording this shortly after that. So
can you walk us through those headline changes? What's changed?

Kathy (03:12)

Yeah, sure so now what we have is some larger companies can now use EMI options whereas they
couldn't before, so we've had a couple of changes to the limits that apply to the scheme. And the first
one is the employee headcount cap. So, before the 6th of April, a company must have had fewer than
250 full-time equivalent employees in its whole group. And that's doubling. That's gone up to, well, it
has doubled. It's gone right up to 500 full-time equivalent employees. So that's a huge increase. When
| say full-time employees, you do still have to count part-time employees, but you can aggregate those
together. We also have an increase to the gross assets limit as well. So, one of the other requirements
is that the value of the gross assets in the group mustn't be more than 30 million pounds. That was the
previous limit before the 6th of April. Now that's gone all the way up to 120 million pounds. So that's a
huge jump as well. We've also got an increase to the sort of overall number of EMI options that can be
granted under a company scheme. So this is the sort of companywide scheme limit that you to be
three million pounds and now that's gone up to six million pounds so that means companies that have
already been able to operate an EMI scheme and have maxed out that scheme they can now make
even more grants than what they could before and that limit is calculated by reference to the
unrestricted market value of the shares at the time of grant of the options. So that's the market value
ignoring the effect of any restrictions on the shares.

Matt (04:58)

Okay. And tax advisors tend to moan about the government allowing limits to stagnate and not
increasing them with inflation. It's fair to say that these are limits that have all been static for a number
of years. But even taking that into account, | think everyone recognises that this is quite a significant
expansion. This is more than just catching up with inflation. this is, | think we all see this as bringing a
lot more businesses within the net, if you like, of EMI. those aren't the only sort of limits on applying, on
qualifying for EMI options, are they? There are other qualifying conditions. Can you talk a little bit more
about that?

Kathy (05:39)

Yeah, that's right. There are a number of them, which | won't go into today, but the one | will flag is the
independence requirement which still needs to be met and that hasn't changed. So broadly the EMI
company mustn't be under control of another company either on its own or together with connected
persons and there mustn't be any arrangements in place under which the EMI company can come
under such control as well. So that means companies with private equity investment for example
unfortunately remain unlikely to be able to use EMI because of this test. So, one want to watch.

Matt (06:18)

Yeah, yeah. So, the doors haven't been thrown completely open, but still, | think it's the context of this
is it's still very much a good news story. This is a incentivisation regime offered by the government
that's been significantly widened. And then we had a, | don't think any of us were particularly expecting
this, there's also a sort of EMI options have a natural lifespan of 10 years. Beyond 10 years they don't
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have the same sort of tax benefits and that's been increased to 15 years but that's been donein a
slightly odd way | think we think.

Kathy (06:56)

It has | think we | mean for new options that are granted after the 6th of April that's right instead of the
previous 10-year lifespan they can now have a 15-year lifespan, which is good news. We do get a lot
That's nice and simple.

Matt (07:11)
That's easy enough, right?
Kathy (07:14)

That's straightforward. And we do get lots of clients asking if they could extend the life of EMI options,
for example, if they were linked to an exit and could only be exercised on an exit, if that hasn't
happened in the 10 years. But now obviously we've got a bit longer for new options, which is great.
Unfortunately, the legislation wasn't quite what we'd hoped for existing options. So, for any options
that were granted before the 6th of April, legislation is quite limited here. It's only those options with a
single fixed date of exercise set by reference to its grant date, bit of a mouthful, that can be amended
to be extended to 15 years. And in practice, that's really not many options because what that is saying
is only options that become fully exercisable on the fourth, fifth, sixth and so on, anniversary of its
grant date are allowed to be amended in this way. And really we don't come across many like those.
They normally either have a graduated vesting schedule or they are linked to an exit.

Matt (08:19)

So, for businesses that want to extend their existing EMI options, | think we're not convinced that it's
going to be possible in that many scenarios. So | suppose that brings us on to businesses who may
already have granted incentives, what they should be doing, what they can be thinking about in
response to this new EMI regime. | suppose if someone's starting with a blank sheet of paper, they
haven't granted any incentives, then this is all good news that their new EMI options can fall within this
new more generous regime. Let's say you're a business that's been going for a few years and you've got
other incentive arrangements already in place. What are the first decisions they need to be?

Kathy (09:07)

Yeah, so the threshold question really is, if you want to move to using EMI going forward, are you just
going to use that? For any new grants that you make going forward? Or are you also going to look at
potentially replacing any grants you've already made under a different scheme? And that latter step
will require thinking through quite a few things which we can go through.

Matt (09:36)

Yeah, so | suppose the example might be a business which had outgrown the old EMI limits, let's say
that they'd gone over the headcount cap. So, they weren't able to grant EMI options in the past and
might've granted what we call an approved options or non-tax favoured options, those fullincome tax
and NICs options. So, if you've got some of those in place, is it a simple case of tearing those up and
putting in some fresh EMI options now that you meet the qualifying criteria?

Kathy (10:10)
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Well, think unapproved options is probably the easier decision to make because of the differences in
the tax savings. Many companies will decide it's worth replacing any existing unapproved options as
well as new. Some will just decide just to grant new and leave the old ones in place. Or it might not be
right for some because if perhaps budget is tight for implementation, and perhaps the existing options
that were already granted are seen as doing the job and being effectively incentivising. Or perhaps if
the company has granted options internationally and there isn't much of an appetite to tailor the
scheme just for one country and give its participants better tax treatment in the UK than in other
countries, especially if you've only got a small population in the UK, then the company might not want
to, for example. Or another situation is if the company is close to a transaction, so it might be close to
selling, for example, and at that point the valuation of the shares might be considered to be so high
that it's not really worth granting EMI because there won't be much of a tax benefit to be gained
because not much of the gain at exercise would fit within EMI because it's only growth in the value of
shares over the grant market value that would fall within EMI. So those are a few examples where a
company might prefer not to.

Matt (11:37)

Yeah, that makes sense. And | suppose flipping it on its head, | suppose what that means is that if you
are a primarily UK based business or you have a significant and important UK management team, it
probably is worth it to review those existing awards and think about upgrading them, supersizing them
to EMI options.

Kathy (12:00)

That's right. It doesn't take too much effort to grant the documents in an EMI compliant way. If you
meet the criteria, you just have to bear in mind that as well as seeking legal advice to make sure the
documents are EMI compliant, you would need to get a valuation at the point of grant as well to set
that tax treatment and have the certainty on what that is for the EMI purposes.

Matt (12:22)

Yeah, that's a really critical point that we come across quite a bit. It is that sort of additional bit of
admin and cost associated with the EMI option, because if you're not granting a tax favoured option, to
some extent you don't care what the market value is at the date of grant. Just draw up the documents
and get them signed. So, there is always that extra step with EMI. And what about what we might think
of as EMI's big brother? So, there are these options out there called CSOP options, which in a
fantastically circular way stands for company share option plan, | that's a less generous regime aimed
at broadly at larger businesses and businesses that don't meet quite all of the EMI. So, there are CISOP
options out there. Businesses will have granted CISOP options if they were too large for EMI at the time
of grant. So, should they be switching to EMI as well?

Kathy (13:25)

I think it's likely going to make sense to a lot of companies to grant any new options as EMI going
forward rather than more CISOP options and that's because EMI options are much more favourable
than CISOP in a number of ways. One of the key points is with EMI there's no need to wait three years
to be able to exercise and gain the tax advantages which is the case generally for CISOP options. And
there's also a chance with a better chance with obtaining BADR with EMR options because you just
need two years between the grant of the EMR option and the sale of the option shares and you don't
need to meet any 5% shareholding requirements.



&4 LEWIS SILKIN

Matt (14:13)

Yeah, | think our experience is it's very rare for shares derived from CSOP options to qualify for
business asset disposal relief, isn't it?

Kathy (14:21)

That's right. And also, the company with EMI options can set a discounted exercise price to give more
value to the employees. You can't do that with CSOP options. With CSOP you have to set the exercise
price at the market value at grant. And EMI also allows the company to set more bespoke lever terms.
The rules are quite rigid for CSOP options around lever treatment and the exercise of discretion there.
There's also a much higher individual limit as well for EMI options. So you can grant a lot more EMI
options to any one individual. That limit is 250,000 pounds per employee. That limit hasn't changed.
Whereas it's only 60,000 pounds for CSOP options.

Matt (15:11)

Yeah, | think we often see EMI as ideally suited for those sort of senior exec incentives when they come
along. Okay, | mean, it sounds like there probably are pros and cons that need to be weighed up here,
aren't there, if you've got an existing arrangement. So, you know, what are the traps to watch out forif a
business is considering replacing those CSOP options with EMI?

Kathy (15:37)

Yes, you have to be quite careful. And | think that one of the key points is to consider the valuation. So,
is that the same as it was when you granted the CSOP options or is it lower? If so, then you might be
more encouraged to grant EMI options and replace the old CSOP options with them. But if it's gone up
and it's higher now, then if you replace the CSOP option with an EMI option, then you only get the tax
advantages on any growth above the now higher market value at the time of the new grant. effectively,
the individual could end up paying more tax on exercise. So, you do need to weigh up the benefits quite
carefully. If it's gone up a little bit and it's still a long way off the three years to get the tax advantages
under CSOP, then the company might consider it's worth it, especially if you could be looking at an exit
within that three years and perhaps not reach that three-year threshold. But it really does depend on
the specific situation and specialist advice is advised here. There is a trap to watch out for though, if
you are operating CSOP options and EMI options, that is that the CSOP options count towards the EMI
option limits. So, if you are leaving CSOP options in place and you're granting EMI options, be careful
because those old ones count towards the limits for the new EMI options.

Matt (17:08)

And hopefully with that new £6 million threshold, it won't be quite as squeaky for businesses it would
otherwise be. But yeah, definitely want to watch out for, isn't it? And | know a lot of our clients, they
can get quite creative with the sort of commercial arrangements that they put in place for their
incentive options. And growth shares can be quite a popular way of incentivizing people. These can be
various sort of tax sort of commercial objectives. But before we get on to growth shares, probably just
worth very briefly explaining what they are, growth shares. They're normally a new class of shares that
a company introduces and have a built-in sort of economic hurdle. So those growth shares only
benefit on a sale if the sale is above a certain level and then they tend to benefit above that particular
threshold. So, in other words, you earmark some of the value for the existing shareholders, maybe the
founders, and then the option holders benefit from the growth in value. So it's probably worth just
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exploring a little bit about how growth shares, sometimes also called hurdle shares, how they interact
with the expanded EMI regime. Could you go into that in a little bit more detail perhaps?

Kathy (18:26)

Yes, so you can actually grant EMI options over growth shares. So, if you're currently using growth
shares and you want to make new grants, you might still wish to carry on using them but not issue
them upfront and instead the company could issue EMI options over the growth shares and then
satisfy those EMI options with growth shares at exercise. And that can give the employee a shot at
getting BADR because many employees don't meet that 5 % shareholding requirement that normally
applies to access BADR, which | mentioned earlier, if you have growth shares, but that requirement
doesn't apply for EMI. It also avoids the employee having to pay anything upfront for the grant. And it
makes it easier for the company to forfeit the award if the vesting conditions aren't met, such as if the
employee leaves. It's much easier to lapse an unvested EMI option than it is to take unvested growth
shares off of an employee. The company might also be able to benefit from a corporation tax
deduction on the gain and exercise of an EMI option, which isn't available for growth shares.

Matt (19:39)

It's the gold standard for a reason, isn't it?
Kathy (19:41)

Yes, absolutely. But this is the best of both.
Matt (19:43)

Yeah, yeah. And is it realistic for a company to try to replace? Because we do sometimes see growth
shares used as almost an alternative to EMI options where EMI options haven't been available. So, in
other words, a company might in the past have issued growth shares with hopefully a low upfront tax
value as a sort of commercial substitute if they weren't able to grant EMI options. So, if a company's
got a bunch of growth shares out there that have been issued, they're in the wild already. And now it
knows that it can qualify for EMI with the new increased with the process to try and replace existing
growth shares with EMI options? Is that more complicated?

Kathy (20:24)

That is a bit more complicated. It won't necessarily be easy because those shares exist now. They're
out there and the individual might have already paid value to acquire them and they won't simply
disappear. They might have value now. So, if they've met the threshold, for participation in sale
proceeds, then they will certainly, but even if not, then consider that there may be hope value in these
growth shares. So forfeiture to another shareholder, so if the shares were transferred to another
shareholder, that could have tax implications for that shareholder. And buybacks by the company
aren't usually a straightforward solution either. If the mean, these are things you could work through
potentially, but what I'm saying is they're not an automatic go to solution. If the growth shares had a
very low value to begin with and that value hasn't changed, then companies might be more likely to
want to explore the options to replace them, especially if a successful exit that would allow the growth
shares to realise value has become more remote. But again, the individual circumstances will need to
be considered quite carefully, and specialist advice is advised.
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Matt (21:38)

That makes sense. makes sense. Okay, so if a company does decide to make some changes, whether
they're replacing old awards or starting fresh, what does the legal and compliance process look like?
What are people getting themselves into?

Kathy (21:54)

Yeah, so some of the points to bear in mind are a need for consent from the individual. It's very likely
that whatever you have put in place can't be just swept away or amended unilaterally by the company.
So, consent is from the individual is something you're likely going to need to get and that will involve
explaining what the proposal is, what the new terms are, what the differences are and of course the
clarity of communication is important anyway to ensure that the incentive is effective. So, the
employees need to be able to understand what the incentive is for it to have that motivational effect.
You would also need legal support around if you are effectively surrendering any existing awards and
replacing them, you have to do that quite carefully. Make sure for options, for example, you have an
effective deed of surrender and that's executed properly. You don't want to be in a situation where you
have a period of time where you have an overlap of awards, so an employee effectively holds a double
award for any length of time. So, seek legal advice on that. Theres also the sort of compliance aspect
at the end of all this which is what you have to tell the revenue. So, as well as getting the documents in
order and any valuation you need. Once you've completed your new grants, if you've granted EMI
options, you do have to notify those to HMRC. If you're setting up an EMI scheme for the firsttime or a
new EMI scheme, then you do have to register that scheme with HMRC and that has to be done before
the 6th of July following the end of the tax year in which you've implemented the scheme. And also,
after that, but by the same deadline, notify HMRC of the actual EMI options that you've granted and
give the specific details of those options. Just be careful if you're thinking about closing down any
previous schemes. So, if you're abandoning an old scheme that you've been using, don't just leap to
close your registration with the revenue there. You have to make sure that all the awards have gone,
really gone under that scheme and make sure you've got to the end of the tax year and reported
everything you need to report which might include any sort of surrender or lapse and be sure you're not
granting any more before it will become appropriate to close that scheme. So don't leap to do that until
you've checked everything off and then of course you have to bear in mind your annual share plan
return which you'll need to complete by the 6th of July each year, with any awards that you're making to
update the revenue on events, reportable events throughout the year.

Matt (24:55)

Okay, and just pulling back to one of those points about making sure you've dealt with any old
arrangements properly. | know that some of our colleagues get very excited about share buybacks and
making sure that they're done properly. But one of those things that | think it's notoriously easy to mess
up if you're not really, really careful. So, if you have bought back old growth shares, for example, super
important to get that right and make sure that the shares have actually been cleared off the register
properly. Well, thank you very much, Kathy. | think that's been a really helpful discussion on the new
changes. | think broadly speaking, it sounds like for a lot of businesses that won't have implemented
incentives in the past, this just means that they'll just have more flexibility in future if they're granting
incentives. And for those who might already have existing, perhaps quite mature, developed incentive
schemes, it's probably a good opportunity to check in and reconsider whether they might be able to
meet these new criteria and their employees and the company, for that matter, in a better position in
future. Thanks for listening.
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Kathy (25:53)

Thanks very much.



