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In-House Employment Lawyers Coffee Break: Episode 24 -
a trade union special

Episode 24:

In this episode, Tarun Tawakley and our industrial relations expert David Hopper discuss the recent
and forthcoming changes affecting trade unions under the Employment Rights Act, with practical
takeaways for both unionised and non-unionised businesses.

Tarun

Welcome to Coffee Break, our monthly podcast for in-house employment lawyers, in which we talk you through
the latest developments and key practical takeaways. Today, I'm joined by David Hopper, one of our industrial
relations experts.

David

Thanks Tarun. And before any listeners think this episode isn't for them, what we'll be covering today is going
to be relevant for all businesses - unionised and non-unionised alike.

Tarun

Thanks, that's very true due to the ERA. I'm seeing lots of clients who have previously never had union
involvement in their workplaces suddenly but firmly in the spotlight. And frankly, there have also been plenty
of headlines in the trade press, but also in national newspapers, about these changes to trade union laws. And
there's certainly a fair amount of concern.

David

Yes, although | think it's fair to say there's a lot of scaremongering going on, particularly over the access
changes which we'll come onto in just a minute. But whilst these changes are very significant, they're not quite
as bad as many people are fearing.

Tarun

| think that's right and frankly a lot of our listeners will be pleased to hear you say that, David. The ERA has
obviously introduced numerous changes to trade union related laws and some of them have already come into
force. David, should we just start by talking our listeners through what's already happened in case they've
missed it?

David

Sure, so when the Act became law in December, the rules on minimum service levels during certain strikes
were appealed. In reality, employers only rarely chose to invoke those rules to start with though, so there's not
really been any significant practical change for businesses or for unions. But this was nonetheless a really big
symbolic win for the trade union movement.

Then, just a few months ago in February, most of the last government’s strike restrictions and rules that
regulated unions' organisations were repealed. For example, it's now easier for unions to secure a mandate
for industrial action and they need to give less notice of strikes, reducing how long employers have got to
implement any of their contingency plans. Employers can also no longer dismiss employees for taking part in
protracted industrial action, although, again, employers only rarely choose to invoke those rules to start with.

So overall these changes really take us back to the law as it was in 2016, which is why they could be brought
in really quickly without additional consultations on how the new rights should be implemented in practice,
which is what we're seeing with some of the other areas of the ERA at the moment.

Tarun
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Yes, that's right and then we've got the more recent changes earlier this month. In summary, these will mean
that if you're facing a statutory application from a trade union for recognition, it's now easier for that trade union
to win. These were always a numbers game, frankly, and the easiest way of thinking about it is that the pass
mark has been significantly lowered. So a trade union no longer needs to show at the outset that a majority of
workers are likely to support its application and now only needs to demonstrate a simple majority of votes cast
in any ballot to be in favour of recognition, instead of needing at least 40% of the workers who are eligible to
vote to actually have voted yes.

David

Exactly. The other key change is the power - although | stress at the moment it's only a power - for the
government to reduce the required threshold for union membership from the current level of 10% to as low as
2% of the union's proposed bargaining units, so the grouping of employees that it wants to be covered.
Thankfully, there is no indication to date that the government actually plans to use this power, possibly - and
although this is me speculating - because it's recognised that requiring an employer to recognise a union which
only enjoys 2% membership and therefore potentially even as little as 2% support in the workplace, is of little
practical consequence for workers. | mean, put yourself in an employer's position, would you really feel that
you need to make concessions during collective bargaining to such an unrepresentative trade union? In reality,
are you going to fear strike action if you fear that only, say 2% of your employees are going to take part in it?
That's probably not much different from how many employees you'd have off for sick leave in a typical January
or December day at any event.

Tarun

These are really good points and illustrate the issue that, while Parliament can pass new laws, it can't actually
legislate for workers to support trade unions. But that doesn't mean they aren't going to try their best. David,
what is the government doing to try and unblock this issue for unions?

David

Ultimately, and despite often lofty rhetoric, unions need money just like businesses. For example, it's telling
that at the moment the British Medical Association has no hesitation calling NHS doctors strikes because its
members aren't receiving a 26% pay rise, but still justifies offering its own staff a below-inflation pay rise of just
2.75% because of what it calls ‘affordability’ - something that obviously many businesses will be thinking about.
So, in many ways, the key change to trade union law will be a new right from October of this year for trade
unions to access workplaces physically, and critically, digitally for the purpose of recruiting.

In other words, and against the backdrop of fewer people choosing to spend their hard-earned money on union
subscriptions, the government has chosen to impose a burden on business in the form of having to afford
unions access to their workplaces, so as to help unions to be able to reverse their decline by trying to attract
new members to fund their activities.

Tarun

It's these October changes that mean that you as listeners need to rethink the issue of trade unions, even if
you're in a non-unionised workforce and might have thought you would never have to deal with them. The first
change is that all employers will need to provide workers with a statement detailing their right to join a trade
union and then remind them regularly of that fact, just in case they've forgotten. So, every business is going to
need to comply with that obligation and update their template contracts and also think about how they're going
to issue regular reminders to all staff.

David

Exactly. And then second, unions will be entitled to request both physical and digital access to any workplace
in the country. This is a really fundamental change and, importantly, the government has been very clear about
its intent here - access is designed to be an early step in union organising to enable it to build sufficient
membership to then seek recognition for collective bargaining. This is why the real impact of this month's
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changes in making recognition easier probably won't be seen until later on once the unions have had the
opportunity to try and drive-up membership.

Tarun

| think this is the bit that will really surprise our listeners, but there's no minimum level of membership or support
that a union has to demonstrate before it can get access, which is a stark contrast to the statutory recognition
framework, by which | mean a union can have no members at all in your workplace but still be entitled to walk
through your front door.

David

Exactly, but remember this is entirely deliberate. The government's clearly expressed intention is that unions
should have access to workers on the basis that unionisation is a good thing. So, what we now see is effectively
a statutory presumption in favour of unions having a right of access.

Tarun

And now we've also got the government's response to its consultation on access rights last year. What have
we learned from that David?

David

So finally, as an end to the doom and gloom, I've got some good news for employers on this one. Based on
the feedback, employers will now have 15 working days to respond to any union access request, up from five
working days as was originally proposed. If they don't accept the requests in full then there'll be a further 25
working day period to negotiate access terms. And then if those negotiations fail, the union will have 15 working
days to apply to the Central Arbitration Committee - known as the CAC - for it to determine whether access
should be ordered and if so on what terms.

Tarun

One of the most interesting things for me was this question of potential multi union access. The response was
clear that recognising one union won't automatically block another union from securing access, but it will be
reasonable for the CAC to deny an access request where a statutory agreement or recognition is already in
place - so a presumption against a second union's request.

David

Exactly. It is probably going to get quite strategic, | think. Imagine an employer proactively recognising a more
moderate union, essentially with a view to creating a barrier against a less moderate one, perhaps.

Tarun

We've probably got time to pick out one more thing from the response. Should we go for weekly access? That's
generated a lot of headlines and it's a pretty big burden for business.

David

Yes, so the government will prescribe what are going be called model terms for access and under these,
unions will be entitled - and | think that's the important point here — entitled to access up to once a week after
providing two working days of notice in respect to each visit. But is weekly access realistic for unions? Frankly,
| think they're going to really struggle to have enough trade union officials or full-time organisers around to
actually go and visit every workplace on a weekly basis. | think what we'll see is a focus in particular campaigns
where the union takes advantage of this, but | don't think employers need to worry that they're going to have
a union dropping by - or rather multiple unions even — dropping by every week at each of their workplaces.

In addition, employers also won't be expected to make significant structural changes to buildings or their IT
systems. But there are gaps here - there's no guidance on how long each visit may last or what steps
businesses can take to minimise disruption during working hours. So, there’s going be a real onus on
businesses to negotiate tailored access arrangements so that they’re fit for that particular business’s purposes.
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Tarun

Right and let's turn then to digital access, meaning the right to communicate electronically with workers,
because this could be even more transformative.

David

So, the draft Code which the government has put out to consultation clarifies that digital access will primarily
involve employers sending out information and invitations to virtual meetings on behalf of the union using
existing IT systems, so email for example.

Tarun

Yes, but interestingly simply cascading a single email won't constitute weekly access, will it - which opens the
door to potentially larger volumes of correspondence potentially being sent out on a union's behalf.

David

Exactly. And given the unions' limited manpower, which I've already mentioned, | think that digital
communications may well prove to be the most impactful element here, subject to employees potentially getting
frustrated about being spammed if they're receiving things too frequently. Which means that this is actually a
good point to return to what | said at the start about scaremongering. Yes, on the face of the legislation,
these reforms do sound quite scary for businesses, but the critical thing that is getting missed, | think,
is whether workers will actually think that unions offer them a good value proposition. We're seeing
legal changes, but nothing really aimed at changing behaviours and incentivising people to want to join trade
unions, many of which are frankly embroiled in scandals of their own - such as Unite, the largest private sector
union, being under police investigation for fraud and for corruption.

Now, unions can get access to your staff under these reforms but if they can't offer them a good deal, are we
actually going to see people paying £17 a month, sometimes even up to £30 a month, just to join a trade
union?

Tarun

Yes, it's one of those things you could starkly boil down to a question of Netflix or trade union membership. |
have to say, | do love Stranger Things even though | haven't yet made time for the final season, so | suspect
| know where my money might be going.

Looking at what can be done to get ready and putting employers in the best possible position before October,
for all the talk and as you say, unionisation doesn't just come out of nowhere, does it David?

David

Exactly and the main thing here is really to avoid what we call trigger events, so having a badly handled return
to work policy. These are the kind of things that become really contentious and can easily upset and frankly
rile up workforces

Tarun

It's such a good point. And it's also worth reviewing where your existing employee voice architecture is at the
moment so if people have issues at work, is there a forum from which they can speak to management, have
their opinions heard, and have a voice in how their employment operates, rather than needing to go to an
external third party in order to try and have that say?

David

Exactly, and one other idea on a more technical basis, and one that might sound almost rather counterintuitive,
let's put it that way, if you know that you as a business are likely to be a target of unionisation from one or more
unions even, you might actually want to now consider whether you should be proactively looking to work with
a particular union, the reason being that you can then choose which union you will have to deal with for years
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ahead rather than potentially, by way of court orders, being forced into engaging with a union that you may
feel would be less pragmatic and maybe on a more militant end of the spectrum.

Tarun

It's a really good point, David. And frankly, it's one that really applies as an overarching comment relevant to
all of the ERA changes - the importance of training and awareness. Hopefully, those of you that have been
listening in that thought you'd never have to worry about trade union issues, and if you did, you'd be able to
call David or me, hopefully you now feel a little bit more aware of what's coming up. But also, it's the opportunity
to make senior leadership aware of the changes that are coming and make sure your managers know what to
do if they receive a request and how you're going to respond.

I'm afraid this is all we have time for this month, but thank you so much David for joining us. If you're not already
part of our in-house employment lawyer's community, providing you access to market leading, Lewis Silkin
and member-led training and materials, we always welcome new joiners, so please do get in touch. Thanks
very much for joining us today.



