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Does criminal liability extend to foreign companies?

Yes, in the corporate context, criminal enforcement against foreign 
companies frequently occurs for violations of laws involving fraud, 
corruption, economic sanctions and antitrust. Generally speaking, for 
there to be U.S. criminal liability, there must be some U.S. nexus to the 
wrongdoing alleged. Such a nexus need not be significant, however, and 
U.S. jurisdiction is often premised on seemingly minor connections.

Perhaps the most commonly cited example of the United States’ 
extraterritorial enforcement is under the FCPA, which prohibits the offer 
or payment of anything of value to a foreign official in order to obtain or 
retain business. The anti-bribery provisions of the FCPA broadly apply 
to: (i) “issuers” (U.S. and foreign public companies listed on U.S. stock 
exchanges or that file periodic reports with the Securities and Exchange 
Commission (the “SEC”)) and their officers, directors, employees, 
agents and shareholders; (ii) “domestic concerns” (U.S. persons and 
corporations) and their officers, directors, employees, agents and 
shareholders; and (iii) foreign individuals and entities acting while in the 
territory of the United States. U.S. authorities generally take a broad view 
of jurisdiction under the FCPA.3 Notably, most of the top 10 largest FCPA 
fines have been paid by non-U.S. companies.

Can companies be criminally liable for wrongdoing?

Yes, U.S. law at both the state and federal levels provides for criminal 
liability for corporations for crimes committed by individual directors, 
managers or even low-level employees.1 

For what kind of wrongdoing can a company be held 
criminally liable?

In the United States, corporations can be held liable for a number of 
offences, including white-collar crimes such as securities fraud under  
the Securities Exchange Act of 1934 or bribery under the Foreign Corrupt 
Practices Act (the “FCPA”) or the Travel Act. Corporations can also be 
held liable for violations of economic sanctions, antitrust laws, and a  
wide variety of regulatory laws. Some estimate that “there are more  
than three hundred thousand federal offenses with which a corporation 
could be charged”.2 

How far does criminal liability extend?

A corporation can be held criminally liable for the acts or omissions of its 
employees – under the doctrine of respondeat superior – if the criminal 
act committed is (i) within the scope of the employee’s employment, and 
(ii) for the benefit of the corporation. This doctrine has been applied by 
U.S. courts at the state and federal level in a wide variety of contexts. 
Further, beyond liability for the acts of employees, corporations can also 
be held criminally liable for the conduct of their agents or other third 
parties who act on their behalf.

1  �Due to the federal nature of the U.S. government, individual states have their own criminal laws covering 
corporate criminal liability. This note focuses on federal law, which tends to dominate and be more significant  
with respect to corporate criminal liability.

2  �Edward Diskant, Comparative Corporate Criminal Liability: Exploring the Uniquely American Doctrine Through 
Comparative Criminal Procedure, 118 Yale L.J. 126, 139 (2008).

3  �For more information on the FCPA, see A Resource Guide to the U.S. Foreign Corrupt Practices Act, Second Edition 
(Nov. 2020), available at www.justice.gov/criminal-fraud/fcpa-guidance.

http://www.justice.gov/criminal-fraud/fcpa-guidance


Similar reductions in possible penalties are available to self-disclosing 
individuals or entities in economic sanctions matters,11 False Claims Act12  
investigations13 and the antitrust context.14

Are the prosecution authorities legally obliged  
to conduct a criminal investigation into  
corporate wrongdoing?

No. Federal prosecutors have the discretion to conduct a criminal 
investigation into a corporation or any of its culpable employees. In the 
Justice Manual, for example, prosecutors are instructed to make the 
decision of whether to prosecute based on “a policy judgment that the 
fundamental interests of society require the application of federal criminal 
law to a particular set of circumstances.”15 

What is the position of the defendant company in 
criminal proceedings?

In a criminal investigation or proceeding, corporations enjoy many, but 
not all, of the rights afforded to individuals under the U.S. Constitution. 
For example, the right to privacy guaranteed by the Fourth Amendment 
to the U.S. Constitution is not as extensive for corporations as it is for 
individuals, particularly in the regulatory context.16 Similarly, the Fifth 
Amendment’s guarantee against self-incrimination and right to grand 
jury indictment are not provided to corporations,17 though a corporation 
is entitled to due process and protection against double jeopardy.18 In 
contrast, the Sixth Amendment, which guarantees the rights to notice of 
criminal charges, assistance of counsel, a public and speedy trial, and to 
confront accusers, applies equally to corporations and individuals.19 

Is the company legally obliged to cooperate with the 
prosecution authorities in the proceedings?

As with individuals, corporate defendants generally have no obligation 
to cooperate with government investigators under U.S. law. However 
– similar to self-disclosure, discussed above – cooperation, or the 
lack thereof, is a factor that can affect both a prosecutor’s decision to 
prosecute as well as any penalties that might result from prosecution.

U.S. economic sanctions laws are an additional source of potential 
criminal liability for non-U.S. companies. While U.S. sanctions primarily 
regulate the dealings of “U.S. persons”, they can also apply to non-U.S. 
companies when such foreign entities engage in dealings involving 
the U.S. financial system or have some other U.S. nexus.4 With the 
prevalence of U.S. person employees, U.S. dollar transactions and 
U.S.-origin goods, software and technology in international commerce, 
the extraterritorial application of U.S. sanctions law has become both 
commonplace and significant. Indeed, merely engaging in U.S. dollar 
transactions relating to a sanctioned jurisdiction or person can give rise 
to liability for “causing” U.S. financial institutions to violate sanctions.5  
As in the FCPA context, many of the more significant recent sanctions 
enforcement actions have been against non-U.S. companies and 
financial institutions.

Whether particular conduct will give rise to U.S. criminal liability for 
a non-U.S. company is frequently a fact-specific determination that 
requires assessing the conduct and any connections to the United  
States in light of relevant statutory and regulatory frameworks. On 
balance, then, it is difficult to make general statements regarding the 
application of U.S. criminal law to non-U.S. companies. Such issues  
must be considered on a case-by-case basis.

Is the company legally obliged to disclose criminal 
offences to the competent prosecution authorities?

There is generally no obligation for a company to make a disclosure of 
criminal offences, though self-disclosure is rewarded at the sentencing 
stage and is generally a factor that federal prosecutors consider when 
deciding whether to initiate a prosecution, what charges to bring, 
and how to appropriately resolve a matter. The U.S. Department of 
Justice’s “Justice Manual”, which serves to guide federal prosecutors 
in their decision-making, encourages corporations to conduct internal 
investigations and to disclose the relevant facts to the appropriate 
authorities, and signals that “timely and voluntary disclosure” is a factor 
to be considered in determining whether to pursue prosecution.6 

While it varies between statutory schemes, many enforcement  
agencies have created policies to encourage self-disclosure. Under  
the DOJ’s FCPA Corporate Enforcement Policy, there is a presumption 
that the government will decline to prosecute business organisations  
that meet the DOJ’s standard of “voluntary self-disclosure”, “full 
cooperation” and “timely and appropriate remediation.”7 To receive 
credit for voluntary self-disclosure, full cooperation by corporations is 
required.8 Companies must provide all nonprivileged information relating 
to corporate criminal misconduct and identify all individuals involved  
or responsible.9 The DOJ also requires a company’s voluntary self-
disclosure to occur (i) before an “imminent threat of disclosure or 
government investigation” and (ii) within a “reasonably prompt  
time” after the company becomes aware of the misconduct.10 

For example, under the FCPA Corporate Enforcement Policy (discussed 
above), for companies that voluntarily self-disclose misconduct, fully 
cooperate with the DOJ’s investigation, and take timely remedial 
measures, “there will be a presumption that the company will receive 
a declination absent aggravating circumstances.”20 To receive credit 
for cooperation, corporations are required to, inter alia, disclose, on a 
rolling basis, all relevant facts gathered during a company’s independent 
investigation (even when not specifically asked to do so), timely preserve, 
collect and disclose all relevant documents and information relating to 
their provenance, de-conflict21 witness interviews and make available 
for interviews company officers and employees who possess relevant 
information.22 Outside the FCPA context, other regulatory frameworks 
include similar cooperation-incentivising provisions.23

Thus, while not obliged to cooperate with government investigators under 
U.S. law, doing so can ultimately be the determinative factor when a 
prosecutor is deciding whether to bring charges against a corporation. 
Moreover, even in those cases where a prosecutor decides to pursue 
criminal charges, the government may still consider cooperation as a 
mitigating factor in determining the appropriate penalty.

4  �Notably, entities organised in other countries that are “owned or controlled” by U.S. persons are obliged to 
comply with the United States’ sanctions programmes against Iran and Cuba.

5  �For example, in May 2015, the U.S. Department of Justice (“DOJ”) announced the conviction of BNP Paribas 
S.A. for conspiring to violate U.S. sanctions laws, with a total financial penalty of US$8.9bn. See www.justice.
gov/opa/pr/bnp-paribas-sentenced-conspiring-violate-international-emergency-economic-powers-act-and. 
Importantly, non-financial companies face significant risk under U.S. sanctions law as well. In March 2017, for 
example, ZTE Corporation, a Chinese telecommunications equipment company, agreed to pay US$1.19bn in 
combined civil and criminal penalties for violations of U.S. sanctions laws in connection with sales of products to 
Iran. See www.justice.gov/opa/pr/zte-corporation-agrees-plead-guilty-and-pay-over-4304-million-violating-us-
sanctions-sending.

6  �U.S. Dep’t of Justice, Justice Manual, § 9-28.300, available at www.justice.gov/jm/justice-manual.
7  �Justice Manual, § 9-47.120.
8  �Memorandum, U.S. Department of Justice Office of the Deputy Attorney General, Corporate Crime Advisory Group 

and Initial Revisions to Corporate Criminal Enforcement Policies (Oct. 28, 2021), available at https://www.justice.
gov/dag/page/file/1445106/download.

9  �Id. 
10  � Justice Manual, § 9-47.120.
11  �See, e.g., OFAC, Economic Sanctions Enforcement Guidelines (“OFAC Enforcement Guidelines”), 31 C.F.R. § 

501 (2009) (providing that a voluntary self-disclosure entitles an offender to 50% off any resulting penalty).
12  �The False Claims Act allows actions to be brought against persons and entities alleged to have defrauded the 

federal government.
13  �Justice Manual, § 4-4.112 (stating that “[the DOJ] has a strong interest in incentivizing companies and 

individuals that discover false claims to voluntarily disclose them to the government” and that “[v]oluntary self-
disclosure of such misconduct benefits the government by revealing, and enabling the government to make itself 
whole from, previously unknown false claims and fraud, and may also enable the government to preserve and 
gather evidence that would otherwise be lost.”).

14  �See DOJ Antitrust Division’s Leniency Program, available at www.justice.gov/atr/leniency-program.
15  �Justice Manual, § 9-27.001.
16  �See New York v. Burger, 482 U.S. 691, 702–703 (1987) (“Because the owner or operator of commercial 

premises in a ‘closely regulated’ industry has a reduced expectation of privacy, the warrant and probable-cause 
requirements, which fulfil the traditional Fourth Amendment standard of reasonableness for a government search 
have lessened application in this context . . . “).

17  See United States v. White, 322 U.S. 694, 701 (1944).
18  See United States v. Security National Bank, 546 F.2d 422 (2d Cir. 1976).
19  See United States v. Rad-O-Lite of Philadelphia, Inc., 612 F.2d 740, 743 (3d Cir. 1979).
20  �Justice Manual, § 9-47.120.
21  �“De-confliction” for these purposes refers to a process whereby corporations defer interviewing their employee 

witnesses until after the government has had an opportunity to do so.
22  �Justice Manual, § 9-47.120.
23  �See, e.g., OFAC Enforcement Guidelines, 31 C.F.R. § 501 (2009) (allowing for a 50% reduction off any resulting 

penalty for voluntary self-disclosures). Importantly, even where self-disclosure has not occurred, government 
authorities will still look to cooperation in determining the ultimate penalties. For example, in the OFAC 
Enforcement Guidelines, “substantial cooperation” – even in the absence of self-disclosure – will generally result 
in a reduction of the base penalty amount by between 25 and 40%. A similar provision exists for FCPA matters, 
under which full cooperation and timely and appropriate remediation, even absent self-disclosure, will result in 
the company receiving, or, at the very least, the DOJ recommending the company receive, up to a 25% reduction 
off the low end of the sentencing guidelines range. See Justice Manual, § 9-47.120.

https://www.justice.gov/opa/pr/bnp-paribas-sentenced-conspiring-violate-international-emergency-economic-powers-act-and
https://www.justice.gov/opa/pr/bnp-paribas-sentenced-conspiring-violate-international-emergency-economic-powers-act-and
https://www.justice.gov/opa/pr/zte-corporation-agrees-plead-guilty-and-pay-over-4304-million-violating-us-sanctions-sending
https://www.justice.gov/opa/pr/zte-corporation-agrees-plead-guilty-and-pay-over-4304-million-violating-us-sanctions-sending
https://www.justice.gov/jm/justice-manual
https://www.justice.gov/dag/page/file/1445106/download
https://www.justice.gov/dag/page/file/1445106/download
https://www.justice.gov/atr/leniency-program


What kind of sanctions can be imposed on companies?

In addition to certain maximum statutory penalties, federal law has 
a separate set of corporate sentencing guidelines, and fines for 
corporations can reach into the hundreds of millions of dollars for each 
offence (see 18 U.S.C. § 3571, the “Guidelines”). A sentencing court 
has discretion in applying fines short of the maximum and may take into 
account a variety of factors, including the presence of an effective ethics 
and compliance programme. The Guidelines also provide an alternative 
fine based on gain or loss, which provides that if there is pecuniary gain 
from the offence, or if the offence results in pecuniary loss, a defendant 
can be fined not more than the greater of twice the gross gain or twice 
the gross loss.

Corporations can also be placed on probation or ordered to pay 
restitution and their property can be forfeited. Depending on the specific 
statute, other sanctions can be instituted, such as suspension and/or 
debarment from entering into contracts with the federal government.

Administrative agencies like the SEC may choose to bring a civil action 
against a company in a federal court. In such a proceeding, the agency 
can seek a variety of sanctions in accordance with the role of the agency. 
For example, the SEC can seek cease-and-desist orders, suspension 
or revocation of broker-dealer and investment advisor registrations, 
censures, bars from association with the securities industry, civil 
monetary penalties, and disgorgement. The Guidelines also allow  
a court to impose at sentencing (or pursuant to a plea bargain with  
federal prosecutors) an obligation to create and maintain an effective 
compliance and ethics programme.

What is the relevance of an effective compliance system?

Corporate sentencing guidelines reward self-disclosure, cooperation, 
restitution and the presence of preventative measures (i.e. compliance 
programmes). An effective compliance programme may reduce the 
chances of a prosecution and reduce the severity of the charges or any 
subsequent sentence should a prosecution occur. For example, while 
the DOJ has made clear that the existence of a compliance programme 
is not sufficient, on its own, to justify not charging a corporation,24 it has 
also noted that “the adequacy and effectiveness of [a] corporation’s 
compliance program at the time of the offense” is a factor prosecutors 
should consider in determining whether to criminally charge a 
corporation.25 Additionally, the Guidelines give corporations credit, 
under certain circumstances, based on “the existence of an effective 
compliance and ethics program.”26 

In 2019, the DOJ released new guidance on corporate compliance 
programmes. The guidance, which was issued to assist prosecutors in 
assessing the effectiveness of a corporation’s compliance programme 
for the purposes of determining the appropriate form of resolution 
or prosecution, focuses largely on whether any existing compliance 
programme is (i) well-designed, (ii) implemented effectively, and 
(iii) works in practice. In publishing the guidance, the DOJ stressed 
that it “does not use any rigid formula” in evaluating the effectiveness 
of corporate compliance programmes, and that such programmes 
must be evaluated “in the specific context of a criminal investigation.”27 

Other authorities, like OFAC (the agency primarily responsible for 
enforcing U.S. sanctions laws and regulations), have also increasingly 
stressed the importance of creating and maintaining effective sanctions 
compliance programmes. OFAC issued formal guidance on compliance 
programmes in 2019, setting out what it considers to be the five essential 
components of an effective U.S. sanctions compliance programme. 
There, OFAC notes that while no company is legally obliged to have a 
formal sanctions compliance programme, such a compliance programme 
will be considered when OFAC is evaluating the appropriate penalty after 
finding an apparent sanctions violation.

How are criminal proceedings against companies 
conducted in practice?

Federal prosecutors have wide latitude to reach plea bargains and other 
deals with defendants. The alternative to a deal – a trial – represents 
inherent risk for companies; the certainty of a resolution negotiated with 
a prosecutor is often preferable to the uncertainty of a trial verdict. In 
addition, trials can prove costly (in both a monetary and reputational 
sense). For these reasons, corporate prosecutions rarely result in a 
criminal trial and, often, the corporation pleads guilty in exchange for 
a reduced sentence negotiated with the prosecution or enters into a 
deferred prosecution agreement, whereby a prosecutor agrees not to 
prosecute in exchange for the corporate defendant agreeing to fulfil 
certain requirements.28 

Likely future scope and development?

In the last few years, the U.S. government has obtained some of the 
largest FCPA fines to date, many against non-U.S. companies, and is 
likely to continue with its vigorous enforcement of that law. Sanctions 
evasion and export-control violations are also becoming a central focus 
for the DOJ following Russia’s invasion of Ukraine and growing overlap 
between corporate crime and national security.29 For example, one  
DOJ official has commented that sanctions are becoming “the new 
FCPA”, meaning that companies should prepare for these inquiries in 
similar fashion.30 

Recent developments by the DOJ indicate that the U.S. government 
is returning to a hard-nose stance against corporate misconduct. 
This includes an increased focus on holding individual defendants 
accountable in corporate criminal investigations. In 2021, the Criminal 
Division Fraud Section publicly charged 333 individuals, convicted 
296 individuals by plea, tried 23 cases in 18 districts, and secured 
convictions of 30 individuals at trial.31 These investigations are likely 
to only increase in size and scope as the DOJ has departed from its 
previous practice of requiring corporations to only identify individuals who 
were “substantially involved” in misconduct, to now requiring companies 
to identify all individuals involved in alleged misconduct “regardless of 
their position, status, or seniority.”32

24  �See, e.g., Justice Manual, § 9-28.800 (noting that “the existence of a compliance program is not sufficient, in 
and of itself, to justify not charging a corporation for criminal misconduct undertaken by its officers, directors, 
employees, or agents”).

25  �Justice Manual, § 9-28.300.
26  �See Guidelines, §§ 8A1.2, 8B2.1.
27  �OFAC, A Framework for OFAC Compliance Commitments (May 2, 2019), available at www.treasury.gov/resource-

center/sanctions/Documents/framework_ofac_cc.pdf. For more information, please see our evaluation of the 
OFAC guidance, available here.

28  �For example, a Deferred Prosecution Agreement might require a corporation to terminate the employment of 
persons responsible for the wrongdoing, to implement a more robust compliance programme, or to allow an 
independent monitor to ensure sound business practices. See Justice Manual, § 9-28.1100.

29  �The Wall Street Journal, Sanctions Turn Into New Priority for Justice Department (Apr. 27, 2022), 
available at https://www.wsj.com/articles/sanctions-turn-into-new-priority-for-justice-department-
11651097156?mod=article_inline.

30  �Readout of Deputy Attorney General Lisa O. Monaco’s Trip to New York City (Apr. 28, 2022), available at https://
www.justice.gov/opa/pr/readout-deputy-attorney-general-lisa-o-monaco-s-trip-new-york-city.

31  �Attorney General Merrick B. Garland Delivers Remarks to the ABA Institute on White Collar Crime (Mar. 3, 2022), 
available at https://www.justice.gov/opa/speech/attorney-general-merrick-b-garland-delivers-remarks-aba-
institute-white-collar-crime. 

32  �Deputy Attorney General Lisa O. Monaco Gives Keynote Address at ABA’s 36th National Institute on White Collar 
Crime (Oct. 28, 2021), available at https://www.justice.gov/opa/speech/deputy-attorney-general-lisa-o-monaco-
gives-keynote-address-abas-36th-national-institute. 

https://home.treasury.gov/policy-issues/office-of-foreign-assets-control-sanctions-programs-and-information
https://home.treasury.gov/policy-issues/office-of-foreign-assets-control-sanctions-programs-and-information
https://www.linklaters.com/en/insights/blogs/businesscrimelinks/2019/may/ofac-publishes-sanctions-compliance-guidance-and-identifies-root-causes-of-violations
https://www.wsj.com/articles/sanctions-turn-into-new-priority-for-justice-department-11651097156?mod=article_inline
https://www.wsj.com/articles/sanctions-turn-into-new-priority-for-justice-department-11651097156?mod=article_inline
https://www.justice.gov/opa/pr/readout-deputy-attorney-general-lisa-o-monaco-s-trip-new-york-city
https://www.justice.gov/opa/pr/readout-deputy-attorney-general-lisa-o-monaco-s-trip-new-york-city
https://www.justice.gov/opa/speech/attorney-general-merrick-b-garland-delivers-remarks-aba-institute-white-collar-crime
https://www.justice.gov/opa/speech/attorney-general-merrick-b-garland-delivers-remarks-aba-institute-white-collar-crime
https://www.justice.gov/opa/speech/deputy-attorney-general-lisa-o-monaco-gives-keynote-address-abas-36th-national-institute
https://www.justice.gov/opa/speech/deputy-attorney-general-lisa-o-monaco-gives-keynote-address-abas-36th-national-institute
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With respect to the corporations themselves, the DOJ recently 
announced several new changes aimed at combating corporate crime. 
Not only will the DOJ now require full cooperation by companies 
during investigations in order to receive cooperation credit, but it will 
increase its use of monitorships33 where suitable, and consider a broad 
range of historical misconduct in evaluating appropriate resolutions for 
companies34. This new cross-sector approach to enforcement is likely 
to result in additional investigations and possibly harsher penalties for 
companies in the future. The creation of new units such as the Corporate 
Enforcement, Compliance, and Policy Unit and the Corporate Crime 
Advisory Group will also help to uncover misconduct and assist in 
rigorous enforcement.35

Lastly, a recent call to action to corporate officers indicates that the 
DOJ wants to encourage – and may even soon require – increased 
participation by the likes of Executive and Chief Compliance Officers. 
Accordingly, the DOJ has indicated that it would like to see Corporate 
Compliance Officers and other senior management more engaged 
in compliance investigations, for example, by leading compliance 
presentations to the DOJ to demonstrate their personal knowledge and 
ownership of their company’s compliance programs and by certifying 
their company’s conformity to corporate resolution agreements.36 

Looking ahead, the many recent DOJ changes and those to come 
reflect an approach to corporate criminal liability in the United States 
that is increasingly based on accountability principles and demonstrate 
prosecutors’ willingness to refine expectations and guidance where 
practical to do so.

33  �Broadly, corporate monitors are individuals, agencies, or even law firms that are appointed to monitor the 
activities of a corporation, usually after a charge of wrongdoing, and evaluating the corporation’s compliance with 
relevant laws and regulations.  

34  �Id. 
35  �See Assistant Attorney General Kenneth A. Polite Jr. Delivers Remarks at NYU Law’s Program on Corporate 

Compliance and Enforcement (PCCE) (Mar. 25, 2022), available at https://www.justice.gov/opa/speech/
assistant-attorney-general-kenneth-polite-jr-delivers-remarks-nyu-law-s-program-corporate; see also, Deputy 
Attorney General Lisa O. Monaco Gives Keynote Address at ABA’s 36th National Institute on White Collar Crime 
(Oct. 28, 2021), available at https://www.justice.gov/opa/speech/deputy-attorney-general-lisa-o-monaco-gives-
keynote-address-abas-36th-national-institute. 

36  �Assistant Attorney General Kenneth A. Polite Jr. Delivers Remarks at NYU Law’s Program on Corporate 
Compliance and Enforcement (PCCE) (Mar. 25, 2022), available at https://www.justice.gov/opa/speech/
assistant-attorney-general-kenneth-polite-jr-delivers-remarks-nyu-law-s-program-corporate.
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