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Can companies be criminally liable for wrongdoing?
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How far does criminal liability extend?

Yes, companies can be prosecuted in Vietnam. The Criminal Code no.
100/2015/QH13 dated 27 November 2015 as amended by Law no.
12/2017/QH14 dated 20 June 2017 that took effect from 1 January
2018 (“Criminal Code”) introduced criminal liability for “commercial legal
entities” for the first time in Vietnam. Only one case of a legal entity being
prosecuted and criminally penalised has been reported to date,! so this
new regime has not been widely tested in practice.

The Criminal Code does not define “commercial legal entity”. However,
under the Civil Code no. 91/2015/QH13 dated 24 November 2015

(“Civil Code”), a commercial legal entity is “a legal person with the

main objective of seeking benefit which is distributed to its members”.?

A commercial legal entity can be an enterprise or another

economic organisation.?

For what kind of wrongdoing can a company be held
criminally liable?

There are 33 crimes that a company can be prosecuted for, namely 22
crimes in relation to economic management, nine crimes in relation to
environment and crimes relating to the financing of terrorism and money
laundering.* Notable white-collar crimes for which a company may be
liable are tax evasion, manufacture and trading in counterfeit products
and using insider information to deal in securities. Some corporate-
context crimes such as bribery or accounting fraud do not yet impose
corporate criminal liability.

Under the Criminal Code, a company can be held criminally liable for
an individual’s criminal act conducted: (i) in the name of the company;
(ii) for the benefit of the company; and (iii) under the instruction,
guidance or acceptance of the company, provided that the time limit
for imposing criminal liability on the company has not expired.® In the
absence of guidance on how to interpret these conditions, they are broad
enough for a company to be held criminally liable for crimes committed
by not only senior executives but also any employee or third party
satisfying the above conditions. Prosecution of the company does not
release the individual from criminal liability.® In the first and only case
reported thus far of a company being prosecuted in Vietnam,

the company and the director were both criminally penalised for the
same crime.’

1 In 2019, the Prosecution Office of Phu Tho Province prosecuted Viet Phap Aluminum Factory — Viet Phap
Aluminum Joint Stock Company (“Viet Phap Aluminum JSC") and its director for the crime of infringement of
industrial property rights on the ground of Article 226 of the Criminal Code. On 14 January 2020, the People’s Court
of Phu Tho Province made the judgment, pursuant to which Viet Phap Aluminum JSC was subject to a monetary
fine of VN$2bn (approximately USD 87,500) and required to pay compensation to the victim company for physical
and spiritual damages; the director of Viet Phap Aluminum JSC was subject to a monetary fine of VYN$500m
(approximately USD 21,800) and was prohibited for holding such position for a period of 18 months. There was also
news in 2020 that the Police of Ba Ria — Vung Tau Province issued a decision on initiating a criminal investigation
against Sai Gon Viet Nam Beer Group Joint Stock Company for its infringement of industrial property rights (i.e. the
Bia Sai Gon trademark) on the grounds of Article 226 of the Criminal Code. However, no further information on
the prosecution and court judgement is publicly available to confirm the current status of the case.

Article 75 of the Civil Code.

Article 75 of the Civil Code.

Articles 2.2 and 76 of the Criminal Code.

Article 75.1 of the Criminal Code.

Article 75.2 of the Criminal Code.

See footnote 1.



Does criminal liability extend to foreign companies?

As a general rule, the Criminal Code applies to all criminal offences
committed within the territory of Vietnam regardless of the nationality
of the perpetrator.® Therefore, if a foreign company commits a crime in
Vietnam, it can be held criminally liable under Vietnam laws.

Where a foreign parent company has established a subsidiary in Vietnam
and, for example, an employee of that subsidiary commits a criminal
offence, the foreign parent company can be held criminally liable if it

is proved that the employee actually acted (i) in the name of the parent
company, (ii) for the benefit of the parent company and (iii) under the
instruction, guidance or acceptance of the parent company.®

Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

A company or individual has a duty to report criminal offences of which
they are aware.!® Failure of a company to report criminal acts of its
officers or employees does not result in criminal liability since companies
are not subject to the criminal offence of not reporting a crime.!!
However, if the company knows of but does not object to or report the
criminal acts of its officers or employees, it may be regarded as having
accepted such acts and as a result be exposed to criminal liability.

Are the prosecution authorities legally obliged
to conduct a criminal investigation into
corporate wrongdoing?

When the public security authority receives a report of a criminal offence,
it must conduct an investigation to determine whether there was a crime
committed.'? After investigation, if it is concluded that there was no
criminal offence, the wrongdoing does not constitute a crime or upon
some other legal basis, the investigation must then be terminated.'®

On the other hand, if the authority detects any signs that a crime has
been committed, the authority has a duty to prosecute.*

What is the position of the defendant company in
criminal proceedings?

A defendant company would have the same rights as a defendant
individual in a criminal investigation/proceeding.’®> A company will
exercise its rights through the legal representative of the company.®

The Criminal Procedure Code provides that to convict a company of a
crime, one must prove, among other factors, the fault of the company
and the fault of “the individual who is the member of the company” .’

It is unclear what “the member of the company” means but, in any event,
it must be proved that such individual acts (i) in the name of, (ii) for the
benefit of and (iii) under the instruction, guidance or acceptance of the
company.’® The law does not expressly require it but as the criminal act
of the individual is used to prove the criminal liability of the company, it
would be expected that both the company and the individual would be
defendants in the same proceeding.

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

At the request of competent authorities, a company is obliged to
cooperate with the investigation and provide evidence, documents,
objects, electronic data and information that it has or possesses in
relation to the case.!® The legal representative of the company has the
right not to testify against the company or admit the criminal act of the
company.?° This right, however, does not extend to every employee

or member of the company. The criminal liability of a company can

be mitigated if the company actively cooperates with the competent
authorities in uncovering the crime or during the criminal proceeding.?!

What kind of sanctions can be imposed on companies?

For each criminal offence, a criminally liable company will be subject to
one primary sanction and possibly one or more additional sanctions.?
As a general principle, the court will ook into the nature and degree of
danger posed to society from the crime, the company’s general legal
compliance and other applicable mitigating and aggravating factors for
determining sanctions.?® Application of these sanctions has not been
widely tested in practice as reportedly only one company has been
prosecuted in Vietham since the introduction of the Criminal Code.

Primary sanctions are fines, suspension of operation or
permanent shutdown.

> Fines can range between VN$50m (approx. US$2.2k) and VN$20bn
(approx. US$875k) depending on the nature and degree of danger
posed to society from the crime, among other factors.?* The higher
end of the range is reserved for money laundering, polluting the
environment and manufacturing and trading in counterfeit medicines
for treatment or prevention of diseases.?®* When considering fines, the
court will also take into account the financial capacity of the criminally
liable company to pay the fine;?

> Suspension of six months to three years of certain business lines
in which the company commits a crime causing personal injury, or
damage to health, environment or adversely affecting security, social
order and safety, where such consequences can be rectified;?” or

> Permanent shutdown of certain business lines in which the
company commits a crime causing damage or likely possibility of
causing injury or death to multiple persons, causing environmental
incidents or adversely affecting security, social order and safety, where
the company is unable to rectify the consequences.?® If the company
was established solely for the purpose of committing the crime, then
its entire operation must be shut down.?®

Additional sanctions that may be applied are: prohibition from doing
business and operating in certain business lines; prohibition from raising
capital; or a fine.

> One to three years’ prohibition from doing business and operating
in certain business lines is applied if it is found that allowing the
convicted company to continue doing business or operating such
business lines may cause harm to human life, health or society. The
court has discretion on which business lines will be prohibited;3°

> One to three years’ prohibition from raising capital is applied if it is
found that the convicted company may continue committing the crime
after raising capital.®! This extends to a prohibition on the company:
borrowing from financial institutions, branches of foreign banks or
investment funds; issuing or offering stocks; raising capital from
customers; cooperating or associating with businesses in Vietham or
overseas; and/or establishing real estate trusts;?

> Fines can also be imposed unless a fine has already been imposed as
the main sanction.33

Other than these sanctions, the court may decide to apply judicial
measures against a convicted company, such as compulsory
dismantlement of unlicensed work, recalling violating products, and
compulsory destruction of goods or items harming health.3

8 Article 5.1 of the Criminal Code.
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What is the relevance of an effective compliance system?

Having adequate compliance structures in place is likely to reduce both
the risk of criminal acts being conducted by individuals in the company
and the risk that any such criminal act is attributable to the company.

According to one commentator, having a corporate compliance system
is also useful in several other ways. First, a corporate compliance system
helps enhance the general legal compliance of a company, which is a
factor that the court will consider in deciding what sanctions should be
imposed.3> Secondly, a corporate compliance system can evidence that
a company did not instruct, guide or accept a criminal act committed by
the individual.*® Thirdly, a corporate compliance system can also operate
as a means to prevent or mitigate the damage caused by a crime and
will qualify as a mitigating factor when determining criminal liability.3”
Note that a company may be exempted from sanctions if the damage
has been rectified and compensation has been paid.3®

3 Article 83 of the Criminal Code.

3 Mr. Nguyen Quang Vu, Principles of Vietnam's Enterprise Law vol.2 (2018), page 347.
37 Mr. Nguyen Quang Vu, Principles of Vietnam’s Enterprise Law vol.2 (2018), page 347.
3 Article 88 of the Criminal Code.

3 See footnote 1.
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How are criminal proceedings against companies
conducted in practice?

In practice, there has been only one case of a corporate entity being
prosecuted in accordance with the current Criminal Code.® In that case,
the criminal proceedings are reported to have followed the statutory
proceedings and the relevant investigation authority sought assessment
from the Vietnam Intellectual Property Research Institute — the Ministry
of Science during the investigation period, but the specifical details of
each step have not been made public.

There is no statutory regulation or formal framework for making deals or
negotiations between companies and the prosecution authorities or the
crime criminal court in order to terminate criminal proceedings.

0 Joint Circular no. 02/2017/TTLT-VKSNDTC-TANDTC-BCA-BQP dated 22 December 2017 regulating the
cooperation among criminal procedure implementation authorities in the implementation of a number of
regulations under the Criminal Procedure Code regarding returning files for additional investigation.

4 Resolution no. 05/2018/NQ-HDTP dated 5 November 2018 providing guidance on article 234 on violations
against the regulations on wild animal protection and article 244 on violations against the regulations on
endangered or rare animals of the Criminal Code.

Likely future scope and development?

Given that the corporate criminal liability regulation has only been in
effect in Vietnam for a few years and so far there has been only one case
tested in the courts, there has been little, if any, discussion about its
future development and trends. Instead, all focus so far seems to be on
the implementation of the new legal regime and any guidance from the
Supreme People’s Court.

In December 2017, the Supreme People’s Court together with the
Supreme People’s Procuracy, the Ministry of Public Security and the
Ministry of Defence issued a Joint Circular“® on cooperation between
these agencies in relation to criminal procedure, including in relation

to evidence gathering and prosecution of commercial legal entities.

In 2018 and 2019, the Supreme People’s Court issued a number of
resolutions providing guidance on crimes related to the protection of wild,
endangered, or rare animals,* money laundering,** evasion of insurance
payments,*3 terrorism and terrorism financing.**

More guiding instruments are expected in the future as corporate
criminal cases arise in practice.

42 Resolution no. 03/2019/NQ-HDTP dated 24 May 2019 providing guidance on article 324 of the Criminal Code
on money laundering.

43 Resolution no. 05/2019/NQ-HDTP dated 15 August 2019 providing guidance on article 214 on social insurance
and unemployment insurance fraud, article 215 on health insurance fraud, and article 216 on evading payment
of social insurance, health insurance, unemployment insurance for workers of the Criminal Code.

4 Resolution no. 07/2019/NQ-HDTP dated 25 October 2019 providing guidance on articles 299 and 300 of the
Criminal Code.
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