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Can companies be criminally liable for wrongdoing?

Companies may generally be subject to criminal liability like individuals.
However, certain types of penalties are not applicable to companies due

to their nature. According to the Thai Penal Code, there are five types

of punishment for criminal offences: (i) imprisonment, (ii) confinement,

(i) fine, (iv) forfeiture of property, and (v) capital punishment. The possible
criminal sanctions for companies are fine and forfeiture of property.

Despite certain types of penalties being inapplicable to legal entities
(such as a company) as acknowledged by the Court of Thailand since
the 1920s, representatives of a legal entity and in charge of its activities
may be held criminally liable and subject to any type of penalty, including
those which are not applicable to the company itself. In most cases,
companies will be held criminally liable for the unlawful actions of

their authorised persons or the persons responsible for the company’s
unlawful conduct.

The Act Amending the Law on the Criminal Liability of Representatives
of Legal Entities came into force on 11 February 2017 (the “Act”).
The Act amends the burden of proof on the representatives of

a company in respect of the company’s unlawful activities. On

this basis, the provisions of 76 pieces of legislation regarding
criminal liability have been amended. Previously, there has been a
presumption that directors, managers or persons in charge of any
activities of a company which constitute a criminal offence are guilty
unless they can prove that they were not involved in the offence.
Under the new law, directors, managers or persons in charge of

the company’s activities are presumed innocent unless it is proven
that such activities resulted from their action or omission.

Under the Criminal Procedure Code, for a company to be sanctioned,
the public prosecutor is required to prove all elements of a particular
offence and prove beyond reasonable doubt that the company committed

the crime. If the public prosecutor fails to prove this, the court will
dismiss the case. It should be noted that if any reasonable doubt exists
as to whether the accused has committed the offence, pursuant to
section 227 of the Criminal Procedure Code, the benefit of that doubt
should be given to the accused.

For what kind of wrongdoing can a company be held
criminally liable?

As a general principle, a company can only be held criminally liable for
the offences which are committed in connection with business within the
scope of the objectives of the company, as set out in the memorandum
of association, and where the relevant conduct was carried out by its
representatives or agents, its directors, etc. Therefore, in order for a
company to be liable for a criminal offence, the unlawful action must
have been conducted for and on behalf of the company in the course

of its business.

Note, however, that some legislation also places criminal liability on a
company regardless of whether the offender is an authorised person.
For example, under Thai anti-corruption law, a company having no proper
measures to prevent bribery may be held criminally liable if a person
acting on its behalf commits bribery for the benefit of that company.

How far does criminal liability extend?

In principle, a company may be held criminally liable for the offences
committed by its representatives (such as directors or managers)

as a company will be held to have acted through its representatives.
Unlawful conduct by employees or other third parties would not give rise
to criminal liability of the company as it cannot be assumed that such
conduct was authorised by the company.



Does criminal liability extend to foreign companies?

A Thai court has jurisdiction over any entity committing a criminal offence
under Thai law within Thailand, notwithstanding where it is incorporated.
Therefore, it is possible that foreign companies may be held criminally
liable. A criminal offence is deemed to have been committed within
Thailand even if:

(i) it was only partially committed within Thailand;

(ii) the consequence of the offence is intended by the offender to occur
within Thailand (and does so);

(iii) the nature of the offence necessarily means that the consequence
of it will occur within Thailand; or

(iv) it was foreseeable that the consequence of the offence would
occur within Thailand. Accordingly, a foreign company may
be held criminally liable, as a conspirator, for an offence
committed in Thailand by its Thai-incorporated subsidiary or
the subsidiary’s representative.

Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

Under the Criminal Procedure Code, there is no obligation for a company
to make a disclosure of criminal offences to the competent prosecutors.

Are the prosecution authorities legally oblige
to conduct a criminal investigation into
corporate wrongdoing?

In general, pursuant to the Criminal Procedure Code, a police officer can
commence an investigation or inquiry into a criminal allegation on his
own initiative. However, in respect of certain offences (i.e. those offences
which are regarded as private wrongdoings and are therefore considered
less harmful to the public, and which may be settled by the injured party
himself), a police officer will not have the authority to commence an
investigation unless a complaint has been brought by a person allegedly
suffering injury or damage as a result of the conduct (Section 121 of

the Criminal Procedure Code). If a complaint has been made to a police
officer, whatever the nature of the offence, the police officer is obliged

to proceed with the criminal investigation without delay (Section 130 of
the Criminal Procedure Code) and report his findings and opinion to the
Office of Attorney General (“OAG”).

The OAG does not conduct the investigation itself but will decide, after
reviewing the evidence, whether to take the case to court.

Complicated white-collar crimes or those which have a serious impact on
the public or the economics and finance of the country (such as offences
under the AMLA, the FIBA, the Securities and Exchange Act, B.E 2535
(1992), as amended, the Exchange Control Act, B.E. 2485 (1942), as
amended and the Revenue Code), are investigated by the Department

of Special Investigation (“DSI”) pursuant to the Special Case Investigation
Act, B.E. 2547 (2004) (the “DSI Act”), who may act jointly with the
public prosecutor (Section 32 of the DSI Act).

What is the position of the defendant company in
criminal proceedings?

A legal entity is treated the same way as an individual facing criminal
proceedings and will be subject to the same rights and obligations. In
an inquiry, preliminary examination or trial in which a company is the
defendant, its representatives shall be summoned to appear before the
inquiry official or the court (Section 7 of the Criminal Procedure Code).
There is no need to identify or convict an individual perpetrator in order
to prosecute the company. Nor is it required that the representatives

be prosecuted together with the company and the proceedings against
the company can be separate. However, in practice, if the company is
alleged to have committed a crime, the public prosecutor would be likely
to prosecute the company and its representatives (as legal conspirators)
as joint defendants in the same proceedings.

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

The company may be requested by the government authority or police
officer to provide evidence or information as part of the investigation into
the alleged conduct or to permit a search of the business premises of the
company. In court proceedings, on the other hand, the company may
refuse to provide any information and remain silent throughout the trial
and is not obliged to provide evidence. However, pursuant to Section 78
of the Criminal Code, if a company provides the court with information
which facilitates the court trial, this co-operation may be taken into
account and the court may reduce the punishment to be imposed

on the company by up to one-half of the penalty prescribed for the
relevant offence.

What kind of sanctions can be imposed on companies?

As mentioned, the criminal sanctions that are applicable to companies
are limited to fine and forfeiture of property. Under the Criminal
Procedure Code, for a company to be penalised, the public prosecutor

is required to prove all elements of a particular offence and prove beyond

reasonable doubt that the company committed the crime. If the public
prosecutor fails to prove this, the court will dismiss the case. It should

be noted that if any reasonable doubt exists as to whether the accused
has committed the offence, the benefit of such doubt shall be given to
the accused.

The maximum and minimum levels of fines which can be imposed

on a company for any given offence will be set out in the relevant legal
provision, with the actual fine to be determined at the discretion of the
court. Examples in the field of white-collar financial crimes include a
maximum fine of THB 2 million for the offence of terrorism financing
(Section 16 of the Counter Terrorism and Proliferation of Weapon of Mass
Destruction Financing Act, B.E. 2559). Certain statutes also impose daily
fines for regulatory breaches, which will apply while the breach continues
and for which there is no maximum amount.

For some offences, the government authorities (e.g. the Anti-Money
Laundering Commission under the Anti-Money Laundering Act, B.E.
2542 (the “AMLA") and the commission appointed by the Ministry of
Finance under the Financial Institution Business Act, B.E. 2551 (the
“FIBA”)) may be empowered to impose fines on a company, the payment
of which will result in the termination of the criminal proceedings.

There is no centralised and publicly accessible index of white-collar crime
cases and their respective sanctions in Thailand. However, probably

the highest sanction that has been imposed on a company related to

a case where the directors of Picnic Corporation PLC were prosecuted

for falsifying the company’s accounts by producing counterfeited
documents, purportedly between the company and companies under

its control. In 2016, the Supreme Court held that all the companies

that were parties to the documents were deemed to have facilitated the
directors to commit the offence. As a result, each company was liable to
a fine of THB 600,000.

The company may mitigate the degree of penalty by providing useful
information which facilitates the court trial, e.g. by way of confession

or testimony which accelerates the investigation or the trial process. In
addition, the fact that the company had sufficient control mechanisms/
compliance systems in place may help prove that the company did not
intend to commit the relevant crime and had made all reasonable efforts
to prevent an offence. In such case, the court has discretion to lower the
penalty to be imposed on the company.

In addition to criminal sanctions, a company may be liable for
administrative sanctions imposed by the relevant government authorities.
For example, the Transaction Committee under the AMLA may seize or
attach the assets related to an offence (Section 48 of the AMLA). Also,
the Bank of Thailand may prohibit any action in violation of or compel
action in compliance with the relevant regulations (Section 89 of the
FIBA), or suspend the operations of the company within a specified
period (Section 90 of the FIBA).



What is the relevance of an effective compliance system?

A compliance system may help prove that the offence was not
deliberately committed by the company and that the company has made
every effort not to engage in wrongdoing. This may persuade the court to
impose a lower penalty. On the other hand, the existence of inadequate
compliance structures would not, in itself, increase the risk of being
prosecuted or fined.
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How are criminal proceedings against companies
conducted in practice?

In general, white-collar crimes are dealt with by the government authority
empowered to initiate proceedings under the relevant legislation. The
government authority would normally review the reported crime in order
to gather information and submit a complaint to the Economic Crime
Suppression Division (a police division responsible for economic crime
investigation) or the DSI (if it is a serious crime and may have extensive
public impact under the DSI Act), who would proceed with further
investigation before referring the case to the OAG. The OAG, as the
prosecuting authority, will decide whether the case should progress to
court. In practice, the government authority will use its powers to impose
fines for regulatory breaches which do not have a serious effect on the
public and in these cases, the criminal prosecution will be terminated
without proceeding to trial.

It is unusual for deals to be agreed between defendant companies
and the prosecuting authorities or the criminal court for the purpose of
terminating criminal proceedings. In particular, there is no principle of
plea-bargaining under Thai law.

Likely future scope and development?

The principle of corporate criminal liability has long been developed in
the Thai legal system and it is now relatively established how a court

would penalise a company whose action constituted a criminal offence.

The current trend in legislation practice is for laws to include provisions
that impose clear penalties on company representatives and other
persons responsible for a company’s activities, to ensure that such
individuals avoid committing an offence on the company’s behalf.

We are not currently aware of any discussions in relation to a potential
tightening up of sanctions against companies, particularly those in the
context of white-collar crimes, in addition to the anti-corruption law
discussed above.
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