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Can companies be criminally liable for wrongdoing?

How far does criminal liability extend?

Pursuant to Swedish criminal law, only natural persons can commit — and
be held directly responsible for — criminal offences. The introduction of
criminal liability for companies was proposed in 1997 but was

ultimately rejected.

Nonetheless, the Swedish Penal Code (1962:700) (the “Penal Code”)
does provide a specific sanction for companies: the corporate fine. The
corporate fine, which is classified as a special legal consequence of a
criminal offence rather than as a criminal punishment, can be imposed
on a company in respect of criminal offences committed in the course of
the company’s business or in the exercise of other activities if the criminal
offence could result in a financial benefit to the company.

For what kind of wrongdoing can a company be held
criminally liable?

All prerequisites of a criminal provision must be fulfilled for a corporate
fine to be imposed, including, where necessary, intent. In theory,

any criminal offence can result in a corporate fine provided that the
stipulated punishment for the offence in question includes a more severe
punishment than a fine (i.e. imprisonment).

It follows from Chapter 36 Section 7 of the Penal Code that a corporate
fine can be imposed for an offence if a more severe penalty than a fine is
provided for the offence (if conducted by an individual) and the offence
was committed in the exercise of business activities, or other activities
conducted by the company (if the crime was likely to lead to a financial
advantage for the company). Further, the imposition of a corporate fine
also requires that:

i. the company has not done what could reasonably be required to
prevent the crime; or

ii. the crime has been committed by:

a. a person holding a managerial position in the company (based on
the person’s capacity to represent the company or make decisions
on behalf of the company); or

b. a person who has otherwise had a special responsibility for
supervision or control of the company’s operations.

As set out in Chapter 36 Section 7 of the Penal Code, the imposition
of a corporate fine requires that a crime was committed in the exercise
of business activities or in the exercise of other activities undertaken
by the company. This requires that the criminal offence must have
been committed by a person acting for or on behalf of the company,
such as a director, an employee or a contractor and, as a general rule,
that the criminal offence has a connection to the business or activities
undertaken by the company and the tasks performed by the person
committing the offence.

Unless the offence was committed by a person as described above, the
company may escape liability if it had done what could reasonably be
required to prevent the crime. In this regard, general rules or instructions
within the company are not sufficient. In order to fulfil this requirement,
company policies must be precise.



Even if a company has done what could reasonably be required to
prevent a crime, a corporate fine may still be imposed if the crime
was committed by a person in a managerial position or responsible for
ensuring that legislative rules and company policies are adhered to.
This may include supervisors below senior management.

Even though the imposition of a corporate fine requires that a crime
has been committed within the company, an individual need not be
prosecuted, convicted or even identified in order for a corporate fine

to be imposed, as long as it can be ascertained that a crime has been
committed during the execution of the company’s activities. However, it
is generally difficult to ascertain the existence of a crime if a perpetrator
cannot be identified.

Does criminal liability extend to foreign companies?

Yes, a company exercising business operations in Sweden may become
subject to a corporate fine regardless of whether the company has a
permanent establishment in Sweden or not.

Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

No, but the company’s voluntary disclosure of a criminal offence will be
a mitigating circumstance when the amount of the corporate fine is
being determined.

Are the prosecution authorities legally obliged
to conduct a criminal investigation into
corporate wrongdoing?

If the legal conditions for a corporate fine are deemed to be fulfilled, the
prosecution authority is obliged to bring an action against a company
unless there are specific grounds not to do so. Such specific grounds
include, for instance, situations where a corporate fine is considered
disproportionate or where the company has voluntarily taken measures
to self-report the offence.

What is the position of the defendant company in
criminal proceedings?

A company that is subject to proceedings concerning a corporate

fine (which are categorised as criminal proceedings) will, as far as
possible, have the same rights as an individual who is subject to criminal
proceedings. Hence, the company may, in accordance with the general

rules set out in the Swedish Code of Judicial Procedure, be entitled to a
defence lawyer. The company will, however, be obliged to repay the costs
of the defence lawyer if the court finds that the company is liable to pay a
corporate fine.

Proceedings concerning a corporate fine may be conducted separately
from criminal proceedings against individual perpetrators. However, it is
considered appropriate that the proceedings are joined as far as possible.

A corporate fine can be imposed by summary imposition if the company
consents to waive a formal trial. Such a fine may not exceed SEK 3m
(approx. €300k).

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

Cooperation with the prosecution authorities is voluntary. However,
cooperation which results in limiting the effects of the crime or voluntarily
reporting the crime may result in a reduction of the fine in accordance
with Chapter 36 Section 10 items 3 and 4 of the Penal Code.

What kind of sanctions can be imposed on companies?

Corporate fines

The amount of potential corporate fines under the Penal Code range from
SEK 5k to SEK 10m (approx. €500 to €1m). When determining the exact
amount, particular consideration is given to the severity of the offence
and the relationship between the offence and the company’s business.
Appropriate consideration is also given to any previous corporate

fines incurred.

Large companies may be subject to a higher corporate fine in
accordance with Chapter 36 Section 9 of the Penal Code. A company
is considered “large” if it is publicly traded or if it meets certain criteria
regarding the number of employees or its financial position. For large
companies, the maximum fine is SEK 500m (approx. €50m).

Apart from administrative sanctions (see below), the highest corporate
fine that has been made public amounts to SEK 10m (approx. €1m).

Chapter 36 Section 10 of the Penal Code sets out four factors that
may result in a reduction of the corporate fine: (i) if the overall liability
(including other sanctions) imposed on the company or its owner is
considered disproportionate; (ii) if the company has tried to prevent,
remedy or limit the effects of the crime; (iii) if the company has
voluntarily reported the crime; or (iv) if there are other specific reasons
for reducing the fine.

Other sanctions

According to Chapter 36 Section 4 of the Penal Code, the economic
benefit that a company has gained as a result of a crime may be subject
to forfeiture.

In addition to the corporate fine, the following are examples of
administrative sanctions that may be imposed on companies:

i. exclusion from public tenders, in accordance with Chapter 13 of the
Public Procurement Act (2016:1145);

ii. fines under Sections 29-32 of the Marketing Act (2008:486), ranging
from SEK 10k (approx. €1k) to SEK 10m (approx. €1m);

iii. fines under Chapter 30 of the Environmental Code (1998:808),
ranging from SEK 1k (approx. €100) to SEK 1m (approx. €100k);

iv. fines under Chapter 3 Sections 5-11 of the Competition Act
(2008:579), which may not exceed 10% of the company’s turnover
for the previous financial year;

v. fines under Chapter 15 Sections 8 and 9 of the Banking and Financing
Business Act (2004:297), which may not exceed the highest amount
of (i) 10% of the credit institution’s turnover for the previous financial
year; (ii) twice the amount of the profit gained as a result of the
violation; or (iii) an amount of €5m;

. fines under Chapter 25 Sections 8-9 of the Securities Market Act
(2007:528), ranging from SEK 5k (approx. €500) to SEK 50m
(approx. €5m); and

\%

vii.fines under Chapter 7 Section 11 and Section 14 of the Money
Laundering and Financing of Terrorism (Prevention) Act (2017:630),
ranging from SEK 5k (approx. €500) to €1m or twice the profit made

by the company as a result of the offence, whichever is higher.

What is the relevance of an effective compliance system?

Adequate compliance systems reduce the risk of a corporate fine being
imposed, as Chapter 36 Section 7 of the Penal Code only applies if a
company has not done what could reasonably be required to prevent the
crime (provided that the crime has not been committed by a manager
etc). Adequate compliance structures may therefore limit a company’s
risk exposure to liability for crimes committed by employees. In addition,
measures aimed at preventing the effects of potential crimes may result
in a reduction of an imposed fine.



How are criminal proceedings against companies
conducted in practice?

Swedish law does not allow for voluntary agreements in criminal cases.

If a fine does not exceed SEK 3m (approx. €300k), it is possible for a
prosecutor to impose a corporate fine by way of a summary imposition,
provided that the company consents to waive its right to a formal trial.

As mentioned above, it is not necessary for an individual to be
prosecuted, convicted or even identified for a company to be ordered

to pay a corporate fine. Accordingly, it may in some cases be preferable
from the prosecutor’s point of view to carry out a preliminary investigation
with the purpose of imposing a corporate fine rather than to seek the
conviction of an individual. Nonetheless, investigations focused solely

on the company and not an individual are less common because it

is generally difficult to ascertain the existence of a crime without an
identified perpetrator.
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Likely future scope and development?

The Swedish rules on corporate fines were changed in 2020 with the
aim of ensuring an effective, modern and internationally aligned regime.
The changes resulted in an extended scope of corporate liability and an
increased maximum fine for companies (from SEK 10m to SEK 500m for
large companies). In view of these recent changes, additional changes
are unlikely in the near future.

o
o

Partner Associate

Tel: +46 8 665 41 40 Tel: +46 8 665 41 17

linklaters.com

Linklaters LLP is a limited liability partnership registered in England and Wales with registered number 0C326345. Itis a law firm authorised and regulated by the Solicitors Regulation Authority. The term partner in relation to Linklaters LLP is used to refer to a member of the LLP or an employee or consultant of Linklaters LLP or any of its affiliated firms
or entities with equivalent standing and qualifications. A list of the names of the members of Linklaters LLP and of the non-members who are designated as partners and their professional qualifications is open to inspection at its registered office, One Silk Street, London EC2Y 8HQ, England or on www.linklaters.com and such persons are either solicitors,
registered foreign lawyers or European lawyers. Please refer to www.linklaters.com/regulation for important information on our regulatory position.

GC25718_F/06.22


https://www.linklaters.com
https://www.linklaters.com/regulation
https://www.linklaters.com

