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Can companies be criminally liable for wrongdoing?

How far does criminal liability extend?

Yes. Corporate criminal liability was introduced in June 2010 (and
effective as from December 2010) as an amendment to the Criminal
Code. In addition, Resolution 1/2016 from the Crown Prosecution Service
contains the most recent specific instructions to public prosecutors on
applying the regime of corporate criminal liability. The Criminal Code was
further amended by a reform which defined more accurately the liability
of companies for criminal offences and came into force on 1 July 2015.

For what kind of wrongdoing can a company be held
criminally liable?

While not all offences can be attributed to companies, the
Criminal Code sets out the specific offences for which a company
can be held criminally liable. These include the following:

> Discovery and disclosure of secrets.
> Fraud and punishable insolvency.

> Crimes related to intellectual and industrial property, the market
and consumers.

> Tax fraud and money laundering.
> Urban planning offences and crimes against the environment.
> Bribery/Corruption offences.

It is required that the offence is committed for the benefit of the
company (even if that benefit was not ultimately achieved or the
individual acted with the intention to obtain a benefit just for himself).

A company can be held criminally liable for crimes committed by:

(i) either the members of its managing body, its legal representatives

or those members of a body within the company that are authorised

to take decisions on behalf of the company or that have organisational

or control powers within the company; or (ii) its employees (whether
senior executives or regular employees subject to the authority of the
persons identified in (i) above) while carrying out corporate activities,
and provided that the offence was committed as a result of a gross lack
of due supervision and control of such employees (which requires a case
by case analysis).

In terms of penalties, it makes no difference who committed the offence.

Does criminal liability extend to foreign companies?

Criminal liability under the Criminal Code does not depend on the
nationality of the company. However, some scholars believe that its
extension to foreign companies may present procedural and penalty
enforcement issues.

As a general rule, provided that part of the conduct constituting the
offence takes place in Spain or the perpetrator of the offence is a Spanish
national (or a foreign national who has acquired Spanish nationality) or

a company registered in Spain, the Spanish courts will have jurisdiction
over the conduct.

However, in the cases where the conduct takes place outside Spain,
such conduct must also be an offence in the country where it took place;
the perpetrator must have not been acquitted or must have not already
served the relevant sentence; and either the affected person or the
Public Prosecutor must bring a criminal action against the perpetrator
before the Spanish courts.



In relation to certain criminal offences (e.g. corrupt practices between
individuals or corrupt practices involving public authorities in the course
of international economic activities taking place outside Spain), Spanish
courts will have jurisdiction provided that either the affected person or
the Public Prosecutor brings a criminal action against the perpetrator
before the Spanish courts and where at least one of the following
conditions is met:

> the proceedings must be against a Spanish national or a foreign
national with permanent residence in Spain; or

> the offence must have been committed by: (i) the officer, manager,
employee or an associate of an entity with its registered office or
based in Spain; or (ii) a legal entity based or having its registered
office in Spain.

Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

There is no legal obligation, but cooperation in a criminal investigation or
voluntary disclosure prior to the commencement of the investigation can
mitigate the degree of penalties.

Are the prosecution authorities legally oblige
to conduct a criminal investigation into
corporate wrongdoing?

Although most of the crimes legal entities can commit can be prosecuted
ex officio, there is in effect no legal duty for the public prosecutor to do
so. In addition, public prosecutors are subject to the general instructions
issued by the Crown Prosecution Service.

What is the position of the defendant company in
criminal proceedings?

In essence, companies generally have the same rights as an individual
against whom criminal proceedings are conducted. Hence, there are
few specific provisions in the Criminal Procedural Law dealing with legal
entities in criminal proceedings. These provisions were introduced in
2011 as a separate reform from the one establishing corporate criminal
liability in the Criminal Code. The most relevant one in practice is that
the company must appoint a representative for the criminal proceedings
in addition to its lawyer and court representative (procurador). For the
company to be held criminally liable, there is no need to identify and/or
to convict an individual perpetrator.

The criminal proceeding against the company constitutes a “separate”
proceeding in the sense that there is no need to proceed against the
individual in order to find the company criminally liable. However, if the
individual is identified, both the individual and the company will be tried
in the same judicial proceeding.

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

Co-operation is not mandatory, but it can mitigate the degree of penalty.
The following actions may constitute mitigating circumstances: that, after
the offence was committed, the company’s legal representatives took the
following steps:

> prior to having knowledge of judicial proceedings being brought
against the company, to self-report the offences committed by it to
the authorities;

> having collaborated in the investigation of the events, to provide
evidence, at any stage of the proceedings, that is new and decisive to
clarify the criminal liabilities arising from the events;

> to repair or decrease the damage caused by the offence at any time
during the proceedings and prior to the trial itself; and

> to institute, prior to the trial itself, measures that are effective to
prevent and discover offences that might be committed in the future
under the auspices of the company.

What kind of sanctions can be imposed on companies?

The following types of sanction can be ordered against a company:

> Fines (between €30 and €5,000 per day, up to a maximum of five
years; or in proportion to the damage caused or profit obtained).

> Winding up of the legal entity.

> Suspension of activities for a period of up to five years.

> Closure of the company’s premises and establishments for a period
of up to five years.

> Prohibition from carrying out future activities similar to that
during which the crime was committed, favoured or concealed.

This prohibition may be temporary or permanent. If it is temporary,
the term cannot exceed 15 years.

> Disqualification from obtaining subsidies and public aid, from entering
into contracts with the public sector and from enjoying tax or social
security benefits and incentives for a period of up to 15 years.

> Judicial intervention for a period of up to five years.

The relevant penalty is imposed by a court judgment and may differ
depending on the relevant offence. Where the penalty provides for
discretion, its degree depends on the circumstances of the case and

the situation of the entity. In relation to fines, if both the individual

and the company are found liable, the amount of the fine can be
moderated by the court so that the resulting amount is not disproportionate
in relation to the facts of the case.

In some sectors such as the environmental, energy, telecoms or
securities sectors, administrative sanctions may coincide with criminal
liability and sanctions. However, in cases where the administrative
offence and the criminal offence overlap, the principle of ne bis in idem
would apply (based on the identity of facts, subjects and merits). To
avoid violating the ne bis in idem or double jeopardy principle, by law the
same person cannot be punished for the same crime and on the same
legal grounds for which they have already been punished by the criminal
courts or authorities.

If proceedings by the authorities are in progress and actions are expected
to constitute a criminal offence, these will be referred to the public
prosecutor, requesting a report on the procedures carried out to that
effect and agreeing to adjourn the proceedings. If public prosecutors

do not find sufficient grounds to make a criminal case against any or

all of the persons involved, they will inform the authorities so that the
administrative proceedings can resume.

This has been subject to some debate and the Spanish Constitutional
Court has basically ruled that: (i) the criminal courts have preference
over the sanctioning power of the public administration; and (ii) the public
administration is bound by the outcome of the criminal proceedings.

Although the specific kind of administrative sanction will depend on the
sector, there are certain kinds of administrative punitive regimes that
would apply to a wider range of companies:

> Tax: in general, proportional administrative fines (i.e. a percentage of
the relevant amount, up to 150%) and, depending on the seriousness
of the offence, disqualification from obtaining subsidies and public
aid, from entering into public sector contracts and from enjoying tax
benefits and incentives for a period of up to five years.

> Money laundering!: sanctions for the more serious offences include,
among others, administrative fines of up to 10% of the company’s
annual turnover, two times the economic content of the transaction,
five times the benefit obtained as a consequence of the offence
or €£10m, whichever is the greatest, with a minimum amount of
€150,000; revocation or suspension of the operating licence (if
required); public warning; and fines of up to €10m for directors and
officers together with public warning or dismissal and disqualification
for a period of up to 10 years.

> Environmental: fines of up to €2m and revocation of the relevant
operating licence (if required). In addition to sanctions, companies can
be forced to repair the damage caused or to take preventive measures
against damage occurring.

! The anti-money laundering regime under Spanish law is only applicable to certain types of entities (credit
institutions, investment firms, pension funds managers, private equity managers, currency exchange houses,
real estate developers, money transfer companies, entities trading with goods when receiving or making payments
above €15,000, etc.) and individuals (lawyers, notaries, auditors, jewellers, antiquarians, etc.).



What is the relevance of an effective compliance system?

The existence of an effective compliance system may serve to avoid or
mitigate (as the case may be) criminal corporate liability.

A key defence in corporate criminal proceedings is the existence,
before the offence is committed, of an “adequate organisational and
management system to prevent offences of the kind committed or to
significantly reduce the risk of such offences”.

> There has not been a failure or shortfall in the performance of its
functions of supervision, monitoring and oversight on the part of
the supervisory body referred to.

A complete defence will only be available where all the circumstances
apply (as well as having the prevention programme in place). However,
should only some be present, they may still be considered to mitigate
the sentence.

How are criminal proceedings against companies

The Supreme Court has set out the requirements that must be met to
be able to convict a company, namely that, in order:

> the criminal conduct was carried out by directors or officers
of the company;

> the perpetrators’ actions were in pursuit of a direct or indirect
benefit for the company; and

> no effective system of crime prevention is in place.

Despite these judgments, there remains debate about the evidence
needed to demonstrate the existence of an effective compliance

For the offences committed by “employees”, having adequate procedures
in place is enough for companies not to be liable, provided that they have
actually been applied in practice and were suitable to prevent wrongdoing
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conducted in prachce. programme. It is not clear whether it is a factor that must be proved

by prosecutors (as an objective element — actus reus — of the offence) or

(so that there has not been a serious failure in the duty of oversight and
supervision of the “employees” in question).

For offences committed by “management and legal representatives”,

the following circumstances must apply in addition to the existence of an

effective compliance system:

> Supervision of the functioning of and compliance with the system
of prevention in place has been entrusted to a body within the
company with autonomous powers of initiative and control or which

has the legal function of overseeing the effectiveness of the company’s

internal controls.

> The individual authors have committed the crime fraudulently,
circumventing the systems of organisation and prevention.
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Although, in general, there has so far been little practical experience
of the regime, there have been various judgments by the Spanish
Supreme Court that have provided some clarification on how
proceedings against companies should be conducted. Accordingly,
when determining the liability of a company, it is necessary to

carry out “an assessment of whether the offence committed by the
individual within the company has been made possible or facilitated
by the absence of a culture of respect for the law [...] which would
have to be demonstrated by some kind of specific forms of vigilance
and supervision of the conduct of its officers and those below

them, aimed at preventing them from committing offences”.
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whether the existence of a compliance programme is a defence that must
be proved by the accused.

Likely future scope and development?

Currently, we do not anticipate any further changes, given that the most
recent changes to the regime of corporate criminal liability were only
introduced a few years ago.
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