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The liability of the company where an employee has committed a  
criminal offence is not based on vicarious liability but rather on the 
derivative approach. This goes further than vicarious liability as it  
allows liability to be imputed on the company even where the individual 
was not acting in the course and scope of their employment but rather  
in the furtherance of the interests of the company. This imputes  
mens rea onto a corporation even though the corporation is strictly 
incapable of thinking.4

How far does criminal liability extend?

Section 332 refers to actions or omissions by a company “by or on 
instructions or with permission, express or implied, given by a director or 
servant of that corporate body”. The section defines “director” as “any 
person who controls or governs that corporate body or who is a member 
of a body or group of persons which controls or governs that corporate 
body or, where there is no such body or group, who is a member of that 
corporate body”.

There is no definition for “servant” in the CPA but it seemingly includes any 
person who performs his or her work under the control of the company.5 
This definition would be consistent with South African labour law.

Although the section does also refer to persons acting on instructions or 
with permission, express or implied, of a director or a servant, this has been 
interpreted restrictively by the courts and a degree of supervision and control 
by the company is required in order for the company to incur liability.6

Can companies be criminally liable for wrongdoing?

South Africa does not have one specific piece of legislation which 
deals with the criminal liability of companies. However, it is possible 
for corporations to incur criminal liability in terms of section 332 of the 
Criminal Procedure Act 1977 (“CPA”).

For what kind of wrongdoing can a company be held 
criminally liable?

Under section 332 of the CPA, companies can be held criminally liable 
for any offence, under any law or at common law either for:

	> “any act performed, with or without a particular intent, by or on 
instructions or with permission, express or implied, given by a director 
or servant of that corporate body; and

	> the omission, with or without a particular intent, of any act which ought 
to have been but was not performed by or on instructions given by a 
director or servant of that corporate body”.

A company can be held liable for common law crimes, statutory 
offences, strict liability crimes and crimes requiring either intention or 
negligence.1 However, a corporation cannot be held liable for a crime 
where a particular statute limits the liability to natural persons only. 
Actual knowledge of the act or omission by the director or servant is not 
necessary for the company to be held criminally liable.2

Both the company and the individual who commits the offence can be 
held liable in terms of section 332 of the CPA. This allows for a company 
to be held liable while not allowing the individual who knew that they were 
acting in a criminal capacity to escape liability.3

1  CR Snyman Criminal Law (5ed) 254.
2  S v African Bank of South Africa Limited 1990 2 SACR 585 (W) at 650.
3  Farisani D ‘The Regulation of Corporate Criminal Liability in South Africa: A close Look (Part 1)’ 2006 Obiter 27 2 265.
4  Farisani D ‘The Regulation of Corporate Criminal Liability in South Africa: A close Look (Part 1)’ 2006 Obiter 27 2 266.
5  R v Murray and Stewart 1950 1 SA 194 (C).
6  R v Murray and Stewart 1950 1 SA 194 (C) at 119.



Another example of ways in which cooperation with authorities may occur 
is found in the Protected Disclosures Act, 2000 (“Disclosures Act”). It 
must be noted that the Disclosures Act applies to disclosures made by 
employees rather than companies themselves.

The Disclosures Act was enacted to protect employees, in both private 
and public sectors, from being subjected to an occupational detriment on 
account of having made a protected disclosure. It sets out procedures by 
which an employee can, in a responsible manner, disclose information 
regarding improprieties of his or her employer and provides remedies for 
any detriment suffered as a result of having made a protected disclosure.

Are the prosecution authorities legally obliged  
to conduct a criminal investigation into  
corporate wrongdoing?

Investigation into criminal activity is undertaken by the South African 
Police Service (“SAPS”) while the responsibility for the prosecution of  
the crime will lie with the National Prosecuting Authority of South  
Africa (“NPA”).

Chapter 11 of the Constitution of the Republic of South Africa, 1996 
(“Constitution”) prescribes that the SAPS has a responsibility to investigate 
any crimes that threaten the safety or security of any community.

If a crime is reported, a case docket will be opened and allocated to a 
police detective. The police detective will then be required to carry out an 
investigation and upon completion of the investigation must present the 
docket to the relevant court for prosecution.

The NPA does have discretion with regard to the actual prosecution. 
Section 6 of the CPA provides that an attorney-general or any person 
conducting a prosecution at the instance of the State may withdraw a 
charge before pleading or stop a charge any time after pleading but prior 
to conviction.

Under section 7 of the CPA, where a Director of Public Prosecutions 
declines to prosecute an offence, a private person can pursue a private 
prosecution under certain circumstances, provided they have suffered 
harm as a result of the alleged conduct of the accused.

The Companies and Intellectual Property Commission (“CIPC”) is 
established in terms of section 185 of the Companies Act. In terms of 
section 187 of the Companies Act, CIPC must, amongst other things, 
monitor the proper compliance with the Companies Act, issue and 
enforce compliance notices and refer any alleged offences in terms of the 
Companies Act to the NPA.

Does criminal liability extend to foreign companies?

The CPA does not provide a definition for a “corporate body” as referred 
to in section 332. It does not expressly include multi-nationals or 
companies incorporated outside South Africa. Furthermore, the rest of 
the CPA does not refer to multi-national or foreign companies.

However, the Companies Act 71 of 2008, the (“Companies Act”), 
does acknowledge foreign companies, referring to them as external 
companies. External companies are defined as “a foreign company that 
is carrying on business, or non-profit activities, as the case may be, within 
the Republic, subject to section 23 (2)”.

Section 23(1) of the Companies Act provides that “an external company 
must register with the (Companies and Intellectual Property) Commission 
(“the Commission”) within 20 business days after it first begins to 
conduct business, or non-profit activities, as the case may be, within the 
Republic”. Therefore, for a foreign company to operate in South Africa, 
it has to register with the abovementioned commission and will thus be 
bound by its rules. Section 186 (d) of the Companies Act sets out the 
objectives of the Commission, including “the promotion of compliance 
with this Act, and any other applicable legislation”.

If a multi-national corporation has a subsidiary in South Africa, the 
subsidiary will have to be registered with the Commission and will thus 
be bound to comply with the Companies Act and other related legislation 
such as the CPA. Therefore, if a parent company incorporated abroad 
has a subsidiary in South Africa, its subsidiary will be bound by the 
Companies Act and the CPA (and other related legislation), such that if 
the subsidiary’s employees in South Africa commit a criminal offence, 
then they will be liable in terms of local legislation. The criminal liability 
will only extend to the employees and subsidiary operating within South 
Africa and the parent company will not incur criminal liability.

Is the company legally obliged to disclose criminal 
offences to the competent prosecution authorities?

Certain legislation imposes a duty on persons who become aware of 
possible offences to report those offences to police officials.

A salient example of such a duty is found in section 34(1) of the 
Preventions and Combating of Corrupt Activities Act 12 of 2004  
(“PCCA Act”) which provides that any person holding a position of 
authority and who knows or ought reasonably to have known that another 
person has committed an offence under the PCCA Act involving an 
amount of at least ZAR 100K, must report such knowledge or suspicion 
to a police official. Failing to do so shall itself constitute an offence under 
the PCCA Act.

What is the position of the defendant company  
in criminal proceedings?

Section 8(4) of the Constitution grants companies all the rights pertaining 
to arrested, detained and accused persons found in section 35 of the 
Constitution, including amongst others, the right to a fair trial.

It is not necessarily a requirement that the individual perpetrator be 
identified in order to prosecute the company.

The prosecution will take place as a separate prosecution with an 
individual being cited in his/her representative capacity. 

Is the company legally obliged to cooperate with the 
prosecution authorities in the proceedings?

As set out above, both companies and individuals are subject to the 
rights pertaining to arrested, detained and accused persons and thus 
both companies and individuals have a right to remain silent after having 
allegedly committing an offence. Further, both individuals and companies 
cannot be compelled to make any confession or admission that could 
be used in evidence. During the trial, there is the right to be presumed 
innocent, to remain silent and not to testify.

The CPA sets out that any record which was made or kept by a director, 
servant or agent of the company within the scope of his activities or 
which was under his custody shall be admissible in evidence against 
the company (see Section 332(3)-(4)). This would therefore require the 
company to hand over any such records to the prosecuting authority and 
they are obliged not to withhold same.

What kind of sanctions can be imposed on companies?

Under section 332(2)(c) of the CPA, the court may not impose any 
punishment other than a fine, even if the relevant statute does not make 
provision for the imposition of a fine in respect of the offence in question.

Although certain statues may prescribe the maximum fine which can 
be imposed, the amount of a potential fine is often variable and will 
ultimately be determined by the court during sentencing.

Fines as a punitive measure have been criticised as they prejudice not 
only the offending corporation but also the innocent employees.7

In general, the determination of an appropriate sentence will be affected 
by the moral blameworthiness of the accused.8 In assessing moral 
blameworthiness of corporations, certain texts may be useful.

7  A Rycroft ‘Corporate Homicide’ (2004) 17 SACJ 141.
8  Msane v S [2009] 1 All SA 454 (SCA) at para 11.



Section 8(2) of the Constitution provides that the Bill of Rights is binding 
on a juristic person to the extent that it is applicable, taking into account 
the nature of the right and any duty imposed by the right. It is therefore 
likely that a criminal offence which violates a victim’s rights under the 
Constitution would be used as an aggravating factor in sentencing.

The King Report on Corporate Governance in South Africa (“King III”) 
may provide guidelines regarding the morality of actions of corporations. 
King III was released in 2009 and became effective on 1 March 2010.  
It prescribes a set of principles as well as best practice in relation to each 
principle. King III applies to all entitles incorporated and resident in South 
Africa. King III indicates certain peremptory requirements by use of the 
word “must” and other principles, which are not legal requirements but 
which would result in good practice, by use of the word “should”. Failure 
to comply with King III could also result in an aggravated sentence.

On 1 November 2016 the King IV Report for Corporate Governance for 
South Africa 2016 (“King IV”) was launched and it came into effect on 
1 April 2017. Organisations must apply King IV and not King III from 
the start of their next financial year after that date. King IV does not 
provide significant departures from King III but rather has refined certain 
elements. In King IV, it is stated that failure to meet an established 
corporate governance practice, albeit not legislated, may attract liability. 
King IV, however, does not detail what that liability might be.

The courts have held that as a general rule, a South African court should 
not impose a fine on an individual which is clearly beyond the means of 
an accused.9 However, the Appellate Division has stated that this rule is 
not inflexible.10

Company law and competition law both prescribe other specific types of 
sanctions for companies found guilty of contraventions.

The Companies Act makes provision for punitive measures in respect of an 
offence committed by a company. Under section 175(1) of the Companies 
Act, a court, on application by CIPC or the Takeover Regulation Panel, may 
impose an administrative fine for the company’s failure to comply with a 
compliance notice issued under the Companies Act.

The Competition Commission (“Commission”) is governed by Chapter 4 
of the Competition Act and is empowered by section 21 to investigate 
alleged contraventions of the Competition Act and refer investigated firms 
to the Competition Tribunal (“Tribunal”). The Tribunal may impose an 
administrative penalty of up to 10% of the firm’s annual turnover if that 
firm is found guilty of a contravention. Section 4(1)(b) of the Competition 
Act prohibits restrictive horizontal practices and therefore the behaviour 
of a cartel is specifically prohibited under section 4(1)(b)(iii).

Assets of the guilty corporation may also, after a court order has been 
obtained, be seized by the Asset Forfeiture Unit (“AFU”). The AFU is 
a branch of the National Prosecuting Authority. This will be done in 
accordance with terms of the Prevention of Organised Crimes Act 121  
of 1998.

What is the relevance of an effective compliance system?

Once an accused has been convicted in a criminal court, the parties 
make arguments regarding aggravation and mitigation of sentencing. 
Factors such as control mechanisms may be raised by the defence as  
a mitigating factor that could ultimately result in the judge imposing a  
lower fine. However, this is an issue which will be dealt with on a  
case-by-case basis.

In the case of Director of Public Prosecutions, Kwazulu Natal v P,11 the 
court held that three main factors are considered in sentencing: the 
crime, the offender and the interests of society. It is therefore important 
that all information regarding the commission of the offence is placed 
before the court in order that an appropriate sentence may be imposed. 
Information regarding control mechanisms may be useful in completing 
the picture of the surrounding circumstances which the court may rely on 
for sentencing purposes.

Chapter 7 of the King Code (King III) provides that the board of a 
company should ensure that there is an effective risk-based internal 
audit, which should, inter alia, provide a source of information regarding 
instances of fraud, corruption, unethical behaviour and irregularities.

Self-disclosure and a willingness to cooperate would be likely to be 
recognised as a ground of mitigation in sentencing.

Plea and sentence agreements are also recognised under section 105A 
of the CPA. Plea and sentence agreements are always subject to judicial 
supervision and approval.

How are criminal proceedings against companies 
conducted in practice?

Criminal proceedings against companies will be governed by the CPA 
and do not differ from those against individuals in form. The prosecution 
shall first present their case and thereafter the accused may present 
their case. If the court does not believe that the prosecution has proven 
its case at the close of the prosecution’s case, then the court may return 
a verdict of not guilty before the accused presents their evidence. The 
burden of proof in criminal proceedings is that the accused is guilty 
beyond a reasonable doubt, which is a higher burden of proof than 
in a civil case. All proceedings are to take place in open court unless 
otherwise expressly provided. All persons are to be examined under oath 
or affirmation unless the person is found not to understand the nature 
and import of the oath or affirmation.

In the prosecution of a company, the employee must be cited rather  
than the actual company, and for this reason it must be made 
clear whether an individual is being prosecuted in their personal or 
representative capacity.12 The cited representative does not stand as the 
accused but allows the company to have a physical presence in court. 
Should the company be found guilty of an offence, the punishment will 
not be imposed upon the individual representative (unless they are also 
guilty of the offence).

The cited representative is to be dealt with as though he were accused  
of having committed the offence.

If the representative pleads guilty, other than by way of paying a fine 
without appearing in court, then that plea shall not be valid unless the 
corporate body had authorised the representative to plead guilty.

If the cited representative ceases to be a representative of the company 
during the proceedings, then he may be substituted for another 
representative of the company and the proceedings shall continue as 
though there was no substitution.

Likely future scope and development?

One of the prevalent concerns with section 332 of the CPA is whether or 
not its provisions would survive a challenge in the Constitutional Court.

The constitutionality of section 332(5) was challenged in the case 
of S v Coetzee.13 This section provided that a director or servant of a 
corporation would be convicted of the same crime as that committed by 
the company, unless that director or servant could show that they did not 
take part in the commission of the crime and could not have prevented 
it. This section, and the reverse burden of proof it placed on individuals, 
were held to be unconstitutional as it violated the right to be presumed 
innocent, contained in section 35(3)(h) of the Constitution. Therefore, 
the liability of other directors and servants will be determined by the 
common law.14

It has been suggested that section 332 of the CPA, and in  
particular section 332(1), may be further challenged in the future  
for being overbroad.15

9   S v Sithole 1979 (2) SA 67 (A) at para 69G..
10  S v Van Rooyen 1994 (2) SACR 823 (A).
11  2006 (1)SACR 243 (SCA) at para 13.
12  Farisani D ‘The Regulation of Corporate Criminal Liability in South Africa: A close Look (Part 1)’ 2006 Obiter 27 2 266.
13  1997 (4) BCLR 437.
14  Farisani D ‘The Regulation of Corporate Criminal Liability in South Africa: A close Look (Part 1)’ 2006 Obiter 27 2 274.
15  Jordaan Criminal Justice in a New Society – Essays in Honour of Solly Leeman 55.
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