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Can companies be criminally liable for wrongdoing?

Does criminal liability extend to foreign companies?

Yes, companies can be criminally liable for wrongdoing in Singapore.
The criminal law of Singapore is largely statutory in nature. These
statutes usually make it an offence for “a person” to do or fail to do a
particular act. Subject to the appearance of a contrary intention, “a
person” includes a company.

For what kind of wrongdoing can a company be held
criminally liable?

A company can be held criminally liable for a very wide range of offences
save for those that are only punishable by imprisonment or those which
can only be committed by natural persons (e.g. bigamy and rape).

How far does criminal liability extend?

Under Singapore law, a company may be held liable for crimes
committed by an individual.

The court will consider whether the individual in question had sufficient
status and authority to attribute the individual’s acts to the company,
such that the individual is to be treated as the company itself. Therefore,
it is generally necessary for a prosecutor to invoke the principle of
identification, by which the acts and state of mind of any directors and
managers who represent a company’s “directing mind and will” are
imputed to the company, or the principle of agency, by which company
officers and employees are said to have acted as agents of the company.
It follows that individuals other than directors or senior executives may
be found to have been the company’s “directing mind and will” and/or
agent. The individual’s title is unlikely to be determinative.

Subject to the extraterritorial limits of each statute, criminal liability can
extend to foreign companies which commit an offence.

The statutes generally do not distinguish between local and foreign
companies and extend criminal liability to foreign companies when
there is a penal provision. For example, criminal liability under the
various offences prescribed under the Securities and Futures Act 2001
extends to foreign companies which participate in Singapore’s securities
and futures market and/or are regulated by the Monetary Authority of
Singapore. Similarly, a foreign company can be held criminally liable

for contravening the provisions of the Prevention of Corruption Act
1960, and the Corruption, Drug Trafficking and other Serious Crimes
(Confiscation of Benefits) Act 1992.

However, the Singapore courts recognise the concept of separate legal
personality, and a parent company incorporated overseas will not be
held criminally liable in Singapore when employees of its Singapore
subsidiary commit an offence. An exception to this principle may be
where it is demonstrated that the corporate structure was instituted for
the primary purpose of assisting the parent to evade the consequences
of wrongdoing.



Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

There is no general obligation to report criminal offences to the relevant
enforcement authorities. However, there are several exceptions to this.

> Every person (which includes companies or individuals) who is aware
of the commission of, or intention of any other person to commit,
certain offences in the Penal Code 1871 must immediately report the
information to the police unless there is a reasonable excuse not to do
so (Section 424 of the Criminal Procedure Code 2010).

> Companies that have information about transactions in respect of any
property belonging to any terrorist, or information which may be of
material assistance in preventing the commission by another person
of a terrorist bombing offence, are to immediately inform the police
(Section 8 of the Terrorism (Suppression of Financing) Act 2002 and
Section 4 of the Terrorism (Suppression of Bombings) Act 2007).

> Companies that have reasonable grounds to suspect that any property
was used in connection with criminal conduct, are to disclose the
knowledge or suspicion to a competent officer (Section 45 of the
Corruption, Drug Trafficking and Other Serious Crimes (Confiscation
of Benefits) Act 1992).

Depending on the facts of a case, it may be advisable for a company

to report discovered offences even where there is no positive obligation
to do so. The fact that an offence has been self-reported may result in

a lighter fine for the company. Further, it reduces the risk of the
company being found to be guilty of aiding and abetting the commission
of the offence.

Are the prosecution authorities legally obliged
to conduct a criminal investigation into
corporate wrongdoing?

Law enforcement authorities are generally under a duty to review or
investigate allegations of wrongdoing which fall within their ambit of review.

Investigations into corporate wrongdoing are usually initiated after the
relevant authority receives a complaint of wrongdoing. However, not every
complaint or allegation of wrongdoing results in an investigation. The
authorities typically retain some discretion to dismiss frivolous allegations
without the need to commence a full investigation into the matter.

The authorities’ decision whether to conduct criminal investigations will
be guided by evidential sufficiency, public interest and the availability of
investigative resources.

There are several law enforcement authorities that may investigate and/
or prosecute corporate wrongdoing in Singapore. These include the
Singapore Police Force (including its constituent unit, the Commercial
Affairs Department), the Corrupt Practices Investigation Bureau, the
Accounting and Corporate Regulatory Authority, the Inland Revenue
Authority of Singapore, the Ministry of Manpower, the National
Environment Agency, the Personal Data Protection Commission and
the Monetary Authority of Singapore (together with the police),
amongst others.

What is the position of the defendant company in
criminal proceedings?

A company will have the same general rights as an individual defendant
in criminal proceedings. For example, it will have the right to be
represented and the same burden and standard of proof will apply.
Although it will usually be necessary for the prosecution to identify one or
more individual(s) who, in the particular case, constituted the “directing
mind and will” and/or agent(s) of the company, conviction of the
company is not contingent upon conviction of the individual(s). Criminal
proceedings against the company are not, therefore, ancillary to criminal
proceedings against the individual(s), and prosecutions may be brought
against the company without the individual(s) also being prosecuted.

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

The extent of a company’s obligation to cooperate with the enforcement
authorities during an investigation is influenced by the extent of the
authorities’ powers to compel production of documents and information
from the company.

At the investigation stage, certain law enforcement agencies have powers
to require information, documents and/or things from companies. For
example, the police may by way of written order require a company

or individuals to produce documents or things which they consider
necessary or desirable for any investigation. A failure to comply with
these orders is an offence.

Further, the police may examine orally any person (including company
representatives) who appears to be acquainted with any facts or
circumstances of the case. A person being examined by the police shall
be bound to state truly what he knows of the facts and circumstances

of the case, except that “he need not say anything that might expose

him to a criminal charge, penalty or forfeiture”. This privilege against
self-incrimination would appear to extend to corporate entities as well as
individuals. While a company representative who is being questioned has
a right to exercise the privilege against self-incrimination that is contained
in this proviso, this right is subject to two qualifications:

> First, if the employee can properly be said to have acted “as the
company” and claimed the privilege against self-incrimination on
behalf of the company in the matter, the company risks incurring an
evidential disadvantage at the trial if he exercises this right, that is, the
trial judge may draw an adverse inference against the company from
his failure to mention a fact in its defence when questioned.

> Secondly, the police do not have to inform him that the company has
this right.

Other than in the context of these powers, cooperation by the company
during an investigation would be voluntary. Cooperation with the
authorities during an investigation is likely to result in a lower fine,
although this will also depend on how the company approaches the
criminal proceedings themselves.

What kind of sanctions can be imposed on companies?

Sanctions for companies convicted of criminal offences include fines
and confiscation orders (i.e. orders which confiscate proceeds from
any wrongdoing). Some statutes such as the Organised Crime Act 2015
may also allow the Singapore courts to impose crime prevention orders,
financial reporting orders and confiscation orders on companies.

Statutory provisions usually prescribe the minimum or the maximum
punishment for offences. Singapore courts adopt sentencing benchmarks
as a guide when imposing a sentence for the offence. The courts may
depart from the benchmarks on a case-by-case basis and would also
consider a list of factors, for example, retribution and deterrence, to
determine an appropriate sentence.

The conduct which gives rise to a prosecution for a criminal offence,
whether or not it leads to a conviction, may result in civil consequences.
For example, where in a prosecution for breaches of financial services
regulations the prosecutor does not succeed in meeting the burden of
proof for a criminal conviction (beyond reasonable doubt), the market
regulator may nevertheless commence civil proceedings against the
company where the standard of proof to establish such breach is lower
(balance of probabilities). The obligation to hand over evidence also
differs between criminal and civil proceedings in that companies do not
have a right against self-incrimination in civil proceedings.

Types of non-criminal sanctions include civil penalties, suspension,
variation or revocation of a licence by a regulator (such as the Monetary
Authority of Singapore in the case of a financial institution). Listed
companies are subject to the purview of the Singapore Exchange

which can take various disciplinary actions including reprimand, fine,
suspension, expulsion and/or impose requirements on company officers
to attend education or compliance programmes; these sanctions too are
non-criminal.



What is the relevance of an effective compliance system?

The existence of an effective compliance system will generally be

most relevant at the public interest stage of the prosecutor’s decision
referred to above. If criminal proceedings are brought, the existence of
an effective compliance system will not amount to a defence in criminal
proceedings, although it is likely to be a mitigating factor when the court
assesses the level of fines in the event of a conviction.

Further, the existence of an effective compliance system is more likely
to support a finding that the conduct of an individual did not reflect the
“mind” of the company or was otherwise not authorised by the company.

How are criminal proceedings against companies
conducted in practice?

Under Singapore law, technically speaking, any criminal offence which can
be committed by a company carries corporate criminal liability, because
the definition of “person” in all laws includes corporate persons. However,
prosecution of individuals rather than corporations is often preferred by
the authorities because the mental state of larger corporations is difficult
to establish in the absence of specific provisions dealing with corporate
liability. This is to be contrasted with the anti-money laundering legislation,
which includes express corporate offence provisions that can be proven
through the state of mind as well as the conduct of any “director, employee
or agent” who was acting within the scope of his or her actual or apparent
authority. The issue is obviated in the case of strict liability offences where
there is no need to establish the mental state of the company.

Hence, in regulatory areas where liability for offences is often strict (for
example environmental protection, workplace safety and health, taxation,
food and drug safety), it is common for companies to be prosecuted.

Criminal proceedings against companies are commenced with the
service of charge sheet(s) on the company by the prosecuting authority.
There will usually be a reasonable period before the company is required
to answer to the charges at a first mention date in court. If the company
pleads guilty, proceedings will move to a date for sentencing.

If the company seeks a trial or is otherwise not prepared to plead guilty,
a Case Conference date will be fixed for the parties to appear before
the judge assigned to the matter. The objective of the Case Conference
process is to manage pre-trial deadlines and administrative matters,

to ensure parties would be ready for trial. In the process, there is
usually some limited disclosure by the prosecution and defence of
their respective cases and the evidence they are relying on, subject to
an overriding duty of the prosecution to disclose material that tends to
undermine the prosecution’s case or strengthen the defence’s case.
This helps in plea bargaining and to narrow down contentious issues to
achieve a more accurate assessment of the time required for trial.

There are various ways in which companies may attempt to negotiate a
settlement of criminal proceedings with the prosecution. The company
may engage in such negotiations, through the following:

> without prejudice written representations to the prosecuting authority
to seek a withdrawal or reduction of the charge, or to request leniency;

> the Criminal Case Management System, where the defence counsel
and the prosecution attend pre-trial meetings on a without prejudice
basis to discuss the evidence and the strengths and weaknesses
of either side’s case, one of the objectives of which is to achieve a
resolution without going to trial;

> the Criminal Case Resolution process, where the defence counsel
and the prosecution negotiate for a consensual disposal of the case
before a judge who facilitates plea negotiations by acting as a neutral
mediator; and/or

> the Deferred Prosecution Agreement (“DPA”) regime, where
a company may enter into an agreement with the prosecuting
authority to defer or avoid prosecution upon the satisfaction of
certain conditions, such as the payment of a financial penalty or
compensation. Financial penalties under the DPA regime are — unlike
financial penalties for offences prosecuted under specific statutory
provisions — not subject to a statutory maximum. Any resulting DPA
is subject to the approval of the Singapore High Court which must be
satisfied that the DPA is in the interests of justice and that its terms are
fair, reasonable and proportionate.

Likely future scope and development?

With the introduction of the DPA regime in 2018, the Singapore
Government increased its focus on corporate liability. However, as at
the date of this publication, there has been no reported case under the
DPA regime.

Financial markets remain a key area of regulatory focus given Singapore’s
dependence on finance and corporate activity for its prosperity. The
Monetary Authority of Singapore has continued to impose significant
financial penalties on financial institutions and individuals for AML/CFT
control breaches.

In recent years, greater emphasis has been placed on corporate
governance, individual accountability and conduct within the financial
industry. In June 2021, the Monetary Authority of Singapore reprimanded
four financial advisers for breaching regulatory requirements relating to
risk management arrangements and the remuneration of supervisors.
The ex-CEO and director of one of the financial advisers was also
reprimanded for failing to ensure that the company put in place
compliance arrangements to monitor the conduct of its representatives
and an external consultant’s activities within the company.

Anti-corruption remains a key focus in Singapore which maintains a
zero-tolerance policy. Singapore’s key legislation against corruption, the
Prevention of Corruption Act 1960, is likely to be reviewed, although
the Singapore Government has yet to indicate what amendments will be
made. Nonetheless, we are likely to see refinements and adjustments
to existing provisions and penalties to support a strong anti-corruption
culture in Singapore, and one which supports international cooperation
against corruption and money-laundering activities.

With the Government’s drive to adopt digital and smart technologies such
as cashless payment systems throughout Singapore, and the advent of
digital currencies, cybersecurity will also continue to be an area of focus:

> The Computer Misuse Act 1993 was enhanced in 2017 and 2018 to
expand the scope of offences under the Act and extend its territorial
scope to offences committed outside of Singapore.

> The Cybersecurity Act 2018 provides the Cybersecurity Agency
of Singapore (“CSA”) with wide powers of investigation to prevent
and respond to cybersecurity threats and incidents and, notably,
contemplates offences by corporations. In October 2021, the CSA
unveiled the Singapore Cybersecurity Strategy 2021 which signals the
intention to expand the regulatory scope of the CSA to include systems
and entities beyond designated critical information infrastructures.

There has also been increasing commentary on the need for a general
whistleblowing law to encourage individuals to report wrongdoing.
Currently, Singapore’s laws on whistleblowing protect targeted groups of
informants to a limited extent. For example, the Prevention of Corruption
Act 1960 affords anonymity to whistleblowers but does not expressly
provide for the protection or reduction in liability of whistleblowers who
have participated in the activity that they have reported. An overarching
whistleblowing legislation would be able to address such gaps and allow
for a unified approach to the protection of whistleblowers across various
types of misconduct.



Contacts

-
~ Jelita Junjie
Pandijaitan Huan
N\ J g
Partner Managing Associate
Tel: +65 6692 5881 Tel: +65 6692 5883
jelita.pandjaitan@linklaters.com junjie.huang@linklaters.com

Law stated as at June 2022

linklaters.com

Linklaters LLP is a limited liability partnership registered in England and Wales with registered number 0C326345. Itis a law firm authorised and regulated by the Solicitors Regulation Authority. The term partner in relation to Linklaters LLP is used to refer to a member of the LLP or an employee or consultant of Linklaters LLP or any of its affiliated firms
or entities with equivalent standing and qualifications. A list of the names of the members of Linklaters LLP and of the non-members who are designated as partners and their professional qualifications is open to inspection at its registered office, One Silk Street, London EC2Y 8HQ, England or on www.linklaters.com and such persons are either solicitors,
registered foreign lawyers or European lawyers. Please refer to www.linklaters.com/regulation for important information on our regulatory position.

GC25721_F/06.22


https://www.linklaters.com
https://www.linklaters.com/regulation
https://www.linklaters.com

