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Can companies be criminally liable for wrongdoing?

How far does criminal liability extend?

Under Polish criminal law, only an individual can be prosecuted and
convicted for an offence. Polish criminal law does not recognise crimes
that can be committed by a legal entity.!

However, a legal entity, including a company, may incur a specific type
of liability which can be described as a “quasi-criminal liability” under
the Act of 28 October 2002 on the Liability of Collective Entities for
Acts Prohibited Under Penalty, as amended (“Liability Act”). Under
the Liability Act, a company may be held liable for specific types of
punishable criminal or fiscal offences committed by its employees after
28 November 2003.

For what kind of wrongdoing can a company be held
criminally liable?

Article 16 of the Liability Act sets out a list of offences that may result in
quasi-criminal liability of a company. This exhaustive catalogue consists
of crimes specified in the Polish Criminal Code of 6 June 1997 and other
legal acts and includes, inter alia, bribery, fraud, an abuse of trust and
certain fiscal offences.

Pursuant to the Liability Act, a company may be held liable for an offence
committed by an individual that has resulted (or may have resulted) in a
benefit for the company, even if such benefit is non-pecuniary. However,
before a company can be found liable, an individual must first have

been convicted of the offence by a court, as set out in the Liability Act
(Articles 3 and 4). The potential criminal liability of the legal entity is
therefore secondary, yet separate, to the liability of the individual who
committed the crime.

A company may be held liable for offences committed not only by its
senior executives but also by other persons specified in the Liability Act.
In general, the list of persons whose offences may lead to quasi-criminal
liability of a company is very broad. It includes managers, directors,
proxies, accountants, tax advisors, employees and virtually every person
acting on behalf of the company, provided that the company had
knowledge or ought to have had knowledge of the offender’s actions.

More specifically, Article 3 of the Liability Act provides the following list
of persons who may incur company liability: (i) a person acting on behalf
of the corporate entity or in its interests and within the scope of his
powers or duty to represent the corporate entity, making decisions for it
and exercising internal control, or as a result of an abuse of such powers
(“Manager”);? (ii) a person authorised to act by a Manager as a result of
the Manager’s abuse of power or oversight; (iii) a person acting on behalf
or in the interests of the corporate entity with the consent or knowledge
of a Manager; or (iv) a sole trader being directly involved in a business
relationship with the company in pursuit of a goal permitted by law.

1 This publication refers only to companies’ liability for criminal wrongdoing. It does not refer to the common
criminal procedure, according to which a company is also under certain — sanctioned — reporting and cooperation
obligations, when proceedings are pending not against the company but against its employees and/or officers.
For further details, please contact us.

The statutory basis for liability was modified through amendments to the Liability Act that came into force on

14 November 2011. Due to a legal loophole that existed before this date, the company did not have a due
diligence obligation with regard to running the company in a manner that should prevent an offence by its
Manager. As a consequence, the Polish Supreme Court ruled on several occasions that a company could be

held liable for offences committed by its Manager prior to 14 November 2011.



Does criminal liability extend to foreign companies?

Yes. Foreign entities may also incur liability under Article 2 sec. 2 of the
Liability Act. The circumstances in which a foreign entity may be liable
under the Liability Act are the same as for Polish entities. However, where
an employee of a foreign company’s Polish subsidiary commits a criminal
offence incurring liability under the Liability Act, it is the Polish subsidiary
that will be held liable rather than its non-Polish parent.

Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

There is no such obligation resulting from the Liability Act. However,

the Fiscal Penal Code of 10 September 1999 (“FPC”) provides that an
offender (whether they be a corporate or an individual) will not be subject
to a penalty for a fiscal offence or a fiscal transgression, provided that
they report the unlawful conduct to the prosecution authority, disclosing
the relevant circumstances of the conduct and, in particular, identifying
any other persons involved in its committal (Article 16 FPC).

Are the prosecution authorities legally obliged
to conduct a criminal investigation into
corporate wrongdoing?

Prosecution of offences may be classified into three groups: (i) offences
prosecuted ex officio where the prosecution authorities are obliged

to institute proceedings; (ii) offences which require a petition of the
aggrieved party in order to be prosecuted by the prosecution authorities;
and (iii) offences which can only be prosecuted in a private prosecution
brought by the aggrieved party.

According to Article 27 of the Liability Act, proceedings regarding the
liability of a company are instituted at the petition of the prosecutor or the
aggrieved party. In cases where the liability of a company is founded on
an offence defined by the law as an unfair trading practice, proceedings
may also be commenced at the petition of the President of the Office of
Competition and Consumer Protection.

What is the position of the defendant company in
criminal proceedings?

In criminal or criminal fiscal proceedings against an individual for

an offence where it may reasonably be suspected that a company
benefited or could have benefited from the offence, whether financially
or otherwise, the company may, no later than the end of the hearing at
first instance, appoint a representative in the court proceedings. The
company’s representative may not be the individual against whom the
criminal action or criminal fiscal action has been brought (Article 21 of
the Liability Act). In the subsequent court proceedings, after declaring
the attendance of such a representative, the company may benefit only
from the specified rights established in the Polish Code of Criminal
Procedure of 6 June 1997 (“PCCP") (Article 21a of the Liability Act).3
The court may hear the company’s representative as a witness.

In relation to proceedings involving the alleged quasi-criminal liability
of a company, the provisions of the PCCP will apply, save for specific
provisions regarding the private prosecutor, civil plaintiff, social

representative and pre-trial procedure (Article 22 of the Liability Act).

Since the potential quasi-criminal liability of a legal entity is ancillary yet
separate from the liability of the individual who committed the crime, quasi-
criminal proceedings against a company may either be run separately from or
concurrently with the proceedings of the individual. Usually, the proceedings
are run separately, with those against the individual taking place first, since
the proceedings against the legal entity cannot be completed before the
offence of the individual has been confirmed by a final court decision.

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

A company does not have a duty to cooperate with the prosecution
authorities in the proceedings, but the court may take any voluntary
cooperation into consideration when deciding upon the sentence. It may
therefore potentially result in a more favourable sanction for the company.

What kind of sanctions can be imposed
on companies?

A fine ranging from PLN 1,000 to PLN 5m is the main penalty for
offences committed by legal entities (Article 7 of the Liability Act).

The fine may not exceed 3% of the entity’s revenue in the financial

year in which the offence was committed. When determining the fine,
the court must take into account several factors, the most important
being the company’s financial situation, the social implications of the
penalty and its effect on the company’s future. The court also has full
discretion to evaluate other factors that may prove material in the specific
case, such as cooperation in uncovering the offence or actions taken to
mitigate the damage.

In practice, the fines imposed on companies under the Liability Act
range from PLN 1,000 to PLN 5,000 on average, and the highest fine
imposed — based on available sources — is PLN 20,000.4

In addition, the forfeiture of any proceeds or benefit derived from the
criminal activity is often imposed under the Liability Act (pursuant to
Article 8). The Liability Act does not provide any maximum cap on the
amount that may be ordered to be forfeited. Furthermore, the court
may prohibit the company from bidding for public contracts, running
promotions or benefiting from certain grants. The court may also decide
to make the judgment public (Article 9 of the Liability Act).

The Liability Act provides that the court shall take into account the gravity
of the irregularities in the supervision procedures within the company
when determining a monetary penalty (Article 10 of the Liability Act).
Also, where it can be shown that the company did not benefit from an
offence for which it is held liable, the court may decide not to impose

a fine but order only forfeiture, prohibition of certain activities (such as
advertising, utilising public or foreign organisations aid or applying for
public tenders) or publication of the judgment (Article 12 of the Liability
Act). Alternatively, both a fine and one or more of these penalties may be
imposed. Other than these provisions, the Liability Act does not contain
any provisions that would permit the mitigation of the level of penalty.

In proceedings regarding the liability of collective entities or in criminal
proceedings or fiscal proceedings against persons referred to in

Article 3,° for an offence listed in Article 16, the court may impose
preventive measures prohibiting the merger, division or transformation
of the collective entity and preventing the entity applying for public
contracts, for the duration of the proceedings. The court may also apply
a preventive measure in the form of a ban on charging the company’s
assets or selling them without the court’s permission.

Sanctions other than (quasi-)criminal ones may also be specified by
statutes other than the Liability Act. For example, under the FPC, a
company may incur subsidiary liability where the person with primary
responsibility (for example, the individual acting on the company’s behalf)
fails to pay a penalty ordered against them, if the company has benefited
or could have benefited in any way from the unlawful conduct committed
by the individual (Article 24.1 FPC). In addition to this subsidiary liability,
a company may also be ordered to disgorge the benefit obtained to the
State (Article 24.5 FPC).

2 These rights include, inter alia, access to criminal proceedings files and rights, including: to request evidence;
to question a witness; to participate in a hearing for conditional termination of proceedings; to participate in a
hearing regarding voluntary submission to criminal liability; to participate in a main criminal case hearing; to
participate in evidence presented out-of-court; to have a final word in a case; to request written grounds or a
judgment and receive it; and to file an appeal from a judgment or challenge other court decisions.

4 As reported under Supreme Court file no. V KK 128/12, published in Legalis No. 517582. Please note that since
the Supreme Court annulled the judgment imposing the fine and returned the case for re-examination, we are not
aware of whether the fine was finally adjudicated.



What is the relevance of an effective
compliance system?

How are criminal proceedings against companies
conducted in practice?

To protect itself against liability for an offence committed by its Manager,
a company must prove that it exercised due diligence in preventing the
offence from being committed. To do that, the company will need to show
that its organisation and the way it is run provided safeguards against that
Manager committing the offence. The existence of adequate compliance
procedures and control systems may therefore be considered by courts
when deciding whether the required due diligence was exercised by the
company (Article 5.2 of the Liability Act).

If an offence is committed by a person who is not a Manager in the
company, it is sufficient to prove that due diligence was exercised in the
hiring or supervision of that person (Article 5.1 of the Liability Act).

It must be noted, however, that there are no (more) specific criteria
provided by statute that would indicate what elements are to be
assessed by the court in order for the company to exculpate itself.
There is also, as yet, insufficient case law available to identify any
patterns in the reasoning of Polish courts when it comes to the defences
a company can use to protect itself from liability for the offences of its
Managers or employees.

Contacts

The relatively small number of cases to date dealing with quasi-criminal
liability of companies has not allowed for any common practice to be
established with regard to criminal proceedings against companies. It
should be noted that under Polish law it is not possible for companies
and the prosecution authorities to enter into “deals” that would prevent
the instigation of criminal proceedings.

Likely future scope and development?

In practice, the Liability Act has been engaged only on rare occasions.
However, we consider that the following issues will be addressed in the
foreseeable future in accordance with draft legislation that is discussed in
public from time to time:

> No more requirement for the prior conviction of an individual acting
for the benefit of a company. Companies will be criminally liable for
their own wrongdoing; it will be sufficient that a person representing
a company commits an offence to establish criminal liability for the
company. Companies will also be liable for a criminal offence from
which they benefited, even indirectly, committed by a contractor,
subcontractor, employee or other person acting in the company’s
interest. The company’s fault will lie in its lack of due diligence in the
choice and supervision of these persons, as well as fault in failing to
prevent those acting in its interests from committing offences.
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> Responsibility for ensuring compliance with legal regulations will
be shifted onto companies. To avoid criminal liability, a company will
have to demonstrate that it undertakes appropriate due diligence
according to the risks it faces. Companies will be required to implement
appropriate policies, procedures and structures that prevent
wrongdoing being committed.

> Compulsory whistleblowing policy in every company and protection of
whistleblowers (it is worth noting that the Directive (EU) 2019/1937 of
the European Parliament and of the Council of 23 October 2019 on the
protection of whistleblowers has not yet been implemented in Poland,
it should be therefore assumed that the directive is applicable directly).

> Vastly extended list of criminal offences for which companies
will be liable.

> More stringent penalties. Fines will range from PLN 50,000 to PLN 30m,
dissolution or liquidation of a company together with many additional
sanctions, such as forfeiture of property, ban from public tenders, ban
from marketing and advertising products or services etc.

> Introduction of compulsory administrators.

Should these reforms be adopted, companies are likely to be required
to implement comprehensive criminal compliance policies to protect
themselves from criminal liability.

5 These are: the Manager; a person authorised to act by a Manager as a result of the Manager’s abuse of power or
oversight; a person acting on behalf or in the interests of the corporate entity with the consent or knowledge of a
Manager; and a sole trader being directly involved in a business relationship with the company in pursuit of a goal
permitted by the law.
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