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Can companies be criminally liable for wrongdoing?

How far does criminal liability extend?

Criminal liability for companies was first introduced in Mainland China
by the Customs Law of 22 January 1987. The relevant sections were
repealed in 1997, when the Criminal Law introduced a specific statutory
regime in respect of such liability.

For what kind of wrongdoing can a company be held
criminally liable?

A company can be held criminally liable only for offences which are
explicitly mentioned in the Criminal Law. However, there is a wide

range of offences that can be committed by a company according to
the Criminal Law, including terrorism, threats to public security, severe
environment pollution, manufacturing or selling counterfeit and poor-
quality commodities, smuggling, and white-collar economic crimes such
as corruption, embezzlement, tax evasion, fraudulently or dishonestly
creating corporate records or inducing investment in companies.

Generally, a corporate crime requires a corporate will (e.g. a decision
made collectively by the management or an order made by the person
in charge). Corporate crime is normally committed by employees of a
company in the name of the company for the purpose of seeking illegal
benefits or advantages for the company.

If a company is found to have committed a corporate crime, not only will
the company be criminally liable. The person who is directly in charge

of the company or who is directly responsible for the wrongdoing may
also be exposed to separate criminal liability. In most cases, the “person
who is directly in charge of the company” will be defined as the person
who decides, approves, authorises, indulges or commands the corporate
crime (e.g. a legal representative). People who are “directly responsible
for the crime” are people who are employed or engaged by the company
and who play an important and active role in carrying out the crime.
However, if a person is found to have incorporated a company for the
sole purpose of committing a crime or the company’s primary activity

is to commit crimes in Mainland China, only that person, and not the
company, may be criminally liable for the unlawful conduct.

Does criminal liability extend to foreign companies?

A company incorporated under the law of any jurisdiction other than
Mainland China may be held criminally liable if it commits a corporate
crime set out in the Criminal Law within the territory of Mainland China.
A criminal offence is deemed to have been committed within Mainland
China if either the act or consequences of the criminal offence take
place there.

However, criminal liability may also extend to foreign companies who,
outside Chinese territory, have committed crimes against the Chinese
state or its citizens, provided that the Criminal Law stipulates a minimum
sentence of not less than a three-year fixed term of imprisonment

for such crimes. There is an exception to this rule if the crime is not
punishable according to the law of the place where it was committed.



Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

Upon becoming aware of the facts of a crime or a criminal suspect,

a company or individual has a duty to report the case or provide
information to the public security authority, procurator or court according
to Article 110 of the Criminal Procedure Law. However, failure to report
suspicious circumstances does not result in criminal liability.

When the court, procurator or public security authority exercises its right
to collect evidence from a company or individual, there is an obligation to

cooperate with the authorities” investigation and truthfully provide evidence.

Are the prosecution authorities legally obliged
to conduct a criminal investigation into
corporate wrongdoing?

In normal circumstances, the public security authority (which is the
equivalent to the police) should conduct a criminal investigation into a
company which has allegedly committed a crime. In Mainland China,
criminal investigations are usually undertaken by the public security
authority which will submit the case to the procurator for prosecution.

There is an exception for cases that involve crimes relating to public
duties, such as corruption and bribery, abuse of power and dereliction
of duty, as well as squandering state assets. In such cases, the newly
established National Supervisory Commission (“NSC”) carries out the
investigation and decides whether to refer the case to the People’s
Procurators for prosecution. Once a case is submitted to or taken up
by the People’s Procurators, they will use their discretion to determine,
in accordance with a statutory set of rules, whether the alleged crime
should be prosecuted.

What is the position of the defendant company in
criminal proceedings?

A defendant company has the same rights as an individual in criminal
proceedings, including the right to legal representation and a right to
receive compensation in cases where the authorities wrongfully exercise
their powers.

To convict a company of a crime, an individual perpetrator (e.g. a
member of the company’s management team) must be a joint defendant
under the procedures prescribed by the Criminal Procedure Law,
because it is the presence of the act or omission of the individual in the
name of the company which forms a component of the alleged crime
committed by the company.

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

The Criminal Procedure Law provides for an express obligation on
companies to cooperate with the authorities. Such cooperation may result
in a mitigated punishment or, in cases where the impact of the crime is
minimal, an exemption from punishment, subject to the court’s discretion.

What kind of sanctions can be imposed on companies?

A company which is found criminally liable is subject to fines and
confiscation of illegal benefits. There is no limit regarding the level of the
fine imposed on companies and according to Article 52 of the Criminal
Law, the amount of the fine must take into account the circumstances

of the crime. In addition to the company, the person who is directly in
charge of the company or who is directly responsible for the crime is
exposed to all forms of criminal penalties under the Criminal Law, such as
detention, imprisonment, fines and confiscation of personal property.

What is the relevance of an effective compliance system?

Adequate compliance structures should, in practice, help a company
to monitor and mitigate the risk of criminal activity occurring within

the company. However, whilst a court would consider the existence

of adequate or inadequate compliance structures when exercising its
discretion in rendering a judgment, there is no national level guidance
on the extent to which adequate compliance structures mitigate the
risks of being prosecuted and fined or how the lack of such compliance
mechanisms increases the risk. Having said this, in 2020, the Supreme
People’s Procuratorate (the “SPP”) launched a pilot programme for
corporate criminal compliance systems, under which the prosecution
for companies in certain criminal cases can be waived if they establish
and maintain an adequate compliance system for a stipulated period.
The programme has so far been piloted in only a few local jurisdictions
designated by the SPP, and further monitoring is needed to see how
the programme is implemented in practice and whether its scope will
be expanded.

How are criminal proceedings against companies
conducted in practice?

According to the Criminal Procedure Law, the court has to apply
the same procedural rules in proceedings against a company as
in proceedings against an individual. This includes investigation,
prosecution, court trial and enforcement.

The defendant company in criminal proceedings is usually represented
by its legal representative or another person in charge. If this
representative has already been prosecuted for the corporate crime or
cannot attend the trial due to objective reasons, the defendant company
may authorise other responsible personnel or an employee as the
representative in the criminal proceedings. However, these people cannot
act as the representative in the criminal proceedings if they have also
been prosecuted for the corporate crime or have an obligation to testify

in such proceedings. The defendant company’s representative in the
criminal proceedings has the same rights as individual defendants.

If the defendant company is wound up during the court trial, the trial
against the person in charge who is directly responsible for the corporate
crime and any other directly responsible persons shall continue.

Likely future scope and development?

There is an increased scrutiny of, and enforcement against, companies in
Mainland China for criminal liability in an ongoing nationwide crackdown
on corruption. The Supervision Law has been in force since 20 March
2018 and, as mentioned above, the NSC has been established to
exercise the powers to investigate corruption-related offences. The NSC
has broad powers to investigate these offences. The following aspects are
particularly worth highlighting:

i. The NSC'’s jurisdiction will pre-empt that of regular criminal
investigators. Specifically, if a person is suspected of committing
serious duty-related illegal acts or offences, the NSC has authority
to lead the investigation with the assistance of criminal investigators,
such as the police.

i. The NSC has been empowered with the right of detention for up to
six months. The length of detention is comparable to custody after a
suspect is arrested in a criminal investigation, but the criteria applied
by the NSC are less stringent. While, for instance, the basic facts of
the proposed crime need to be proven prior to arresting a suspect in
a criminal investigation, the NSC is only required to possess limited
evidence of corruption-related misconduct or a suspected crime.

ii. The attorney’s rights in the case of NSC investigations have been
significantly restricted. An attorney has no right to participate in the
investigation, to meet with the client, to obtain basic information of the
suspected offence or to submit opinions to the NSC, whereas these

rights are generally available to an attorney in a criminal investigation.
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