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Can companies be criminally liable for wrongdoing?

Section 51 of the Dutch Criminal Code (“DCC”) provides that both
natural persons and legal entities can commit criminal offences. Under
the legislation, unincorporated companies, partnerships, shipping
companies and special funds are considered equal to legal persons for
these purposes. Hereinafter we will only focus on companies.

Before the introduction of Section 51 DCC in 1976, Section 15 of the
Economic Offences Act (Wet op de economische delicten, “WED")
regulated the criminal liability of corporate entities for economic offences.
When the number of companies began to grow rapidly, it became
necessary to introduce a more general and practical provision which
made the entire Criminal Code applicable to companies, i.e. via Section
51 DCC. Under this provision, not only the company but also the persons
who authorise the offence (opdrachtgever) and/or the persons who de
facto direct the offence (feitelijk leidinggevende) can be prosecuted.

As has been confirmed by the Dutch Supreme Court and the Amsterdam
District Court, these will include anyone who was actively involved in the
offence and had the authority to prevent and/or stop the wrongdoing.

For what kind of wrongdoing can a company be held
criminally liable?

Section 51 DCC is a provision with a broad scope which does not exclude
criminal liability of companies from any section of the Criminal Code.

It is obvious that in practice companies can only commit certain offences
under the general criminal law. The prosecution of a company for
unlawful entry of a dwelling or bigamy, for example, is highly unlikely, if
not impossible. On the other hand, companies can be held liable for the
typical white-collar offences such as bribery of officials, embezzlement,
fraud and money laundering. A company may also be prosecuted as a
fellow perpetrator (medeplichtige) of a criminal offence.

Furthermore, the WED codifies the economic criminal laws which
may also be applicable to companies, encompassing a wide range of
social and economic offences as well as environmental offences.

Since a company will always act through individuals, the relevant actions
committed by individuals must be attributable to the company. Only then
can the company be held criminally liable for criminal offences. The
Dutch Supreme Court has ruled that actions can be attributed to a legal
entity when:

i. the relevant conduct concerns the act or omission of a person who,
by virtue of employment or other reason, is working on behalf of
the company;

ii. the conduct is part of the normal operations of the company;

iii. the criminal conduct has been beneficial to the company’s business;
and/or

iv. the company could have prevented the occurrence of the criminal
conduct but did not do so.

How far does criminal liability extend?

In order to be liable for a crime, a company must have been negligent or
must have had a certain degree of intent to commit the crime which is
attributed to the company.

The criminal liability of a company is not limited to the conduct of

its bodies, directors or managers. In certain circumstances, crimes
committed by other individuals can be attributable to the company.
Whether the criminal conduct of a particular person is attributable to the
company itself will depend on (inter alia) the internal organisation of the
company and the duties and responsibilities allocated to that particular
person; they would need to be a de facto manager within the legal entity
but not necessarily hold a formal leadership position. (Someone who is
legally subordinated to the management of the legal person can also be
de facto manager.)



For instance, if it can be said that the company could or should have
been aware of the actions of its employees, under certain circumstances
the criminal conduct committed by its employees may be attributable to
the company.

Does criminal liability extend to foreign companies?

The DCC does not exclude the criminal prosecution of foreign companies
for offences committed in the Netherlands. Dutch courts have jurisdiction
if an offence has been conducted in the Netherlands, even if the offence
was committed only in part in the Netherlands.

Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

Pursuant to Article 6 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (“ECHR”), companies have
the right to a fair trial. Therefore, there is no obligation (and the DCC does
not contain any obligations) for companies to disclose criminal offences
committed by them to the competent prosecution authorities.

Companies may legally be bound to cooperate with Dutch (supervisory)
authorities and may be required to provide information. However, based
on the right to refuse cooperation with self-incrimination, a company may
refuse to provide information to the Dutch (supervisory) authorities when
criminal liability may arise from such cooperation.

Are the prosecution authorities legally obliged
to conduct a criminal investigation into
corporate wrongdoing?

Section 124 Judiciary Organisation Act (Wet op de rechterlijke organisatie)
has vested the enforcement of criminal law solely with the prosecution
office. The prosecution office may at its own discretion decide whether
or not to pursue prosecution. Section 167 subsection 2 of the Dutch
Criminal Procedural Code (“DCPC”) provides that the prosecution office
may refrain from prosecution on grounds based on the public interest.

Any party that is directly affected by a decision of the Prosecution Office
to refrain from prosecution may file a complaint with the relevant court
of appeal, applying for the Prosecution Office to pursue the prosecution
(Section 12 DCPC). A decision by the court of appeal in this regard is
final and cannot be appealed.

What is the position of the defendant company in
criminal proceedings?

To the extent possible, the rules and regulations applying to individuals
in pre-trial investigations and during the trial itself are also applicable
to companies.

There is a tendency to apply (human) rights equally to companies,

to the extent appropriate. The court should assess the purpose of

a particular right in order to decide whether or not it may apply to a
company. Procedural rules, such as the right to an impartial judge, are
acknowledged to be of such importance for the quality and fairness of
a trial that they equally apply to companies. Furthermore, the Supreme
Court has ruled that the safeguards as laid down in Article 6 European
Convention on Human Rights (“ECHR") are applicable to companies
as well as individuals. Therefore, “the right to remain silent and not to
incriminate oneself”, for example, can be invoked by a company.

If criminal proceedings are initiated against a company, that company
will, in principle, be represented by (one of) its director(s) at the trial
(Section 528 DCPC). This representative cannot act as a witness during
the trial and may invoke his or her right to remain silent. Currently there is
no clarity whether or not a representative of a company can use the right
to remain silent during the pre-trial process.

If a company has committed a criminal offence, both the company and
the persons who instructed and/or de facto conducted the offence can
be prosecuted. These are separate proceedings and the outcome of
one will not affect the outcome of the other. The proceedings do not
necessarily take place simultaneously.

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

Derived from Article 14 International Covenant on Civil and Political
Rights (“ICCPR”) and (implicitly) Article 6 ECHR, the nemo tenetur
principle applies in the Netherlands. This principle, in essence, grants
the accused a right to be silent when questioned. As the safeguards
laid down in Article 6 ECHR apply to companies as well, it is generally
acknowledged that companies fall under the nemo tenetur principle.
As such, they cannot be forced to cooperate with a criminal prosecution
by providing oral or written statements. Therefore, certain investigative
powers are restricted by this principle. Please note that the investigative
powers as outlined under Sections 18-23 WED (e.g. the right for
investigating officers to seize objects, review documents and enter
premises) are in principle not restricted by Article 6 ECHR.

In administrative enforcement rather than criminal investigations,
however, the regulatory authorities may demand the active involvement
of a company and companies may be fined for refusing to do so.
Pursuant to the Act establishing the Authority for Consumers and

Market (Instellingwet Autoriteit Consument en Markt), for example, a
company can be fined a maximum of €900,000 if it does not provide
the documents requested by the authority under that Act. However,
pursuant to Article 5:10A General Administrative Law Act (Algemene
wet bestuursrecht), a person who is interrogated with a view to imposing
a punitive sanction on him is not obliged to make statements about

the alleged wrongdoing and he must be informed, before questioning
commences, that he is not obliged to reply.

What kind of sanctions can be imposed on companies?

Companies are subject to all the penalties and measures set out in

the relevant legislation and applicable to individuals to the extent that
these penalties are effective and appropriate in relation to companies.
Hence, a financial penalty is the main penalty available for companies.
Consequently, if the only sanction provided by the law is imprisonment,
the court may not be able to impose a penalty on the company at all.

If a company is convicted of a crime for which the specified fine category
does not include an appropriate penalty, a fine may be imposed not
exceeding the amount of the next higher category (Section 23,
subsection 7, DCC). There are six fine categories ranging from a
maximum of €450 to €900,000. Additionally, the maximum fine may

be as high as 10% of a company’s annual turnover. It is noted that,
where an offence has been committed by a subsidiary whose policy is
determined by the parent company, their joint revenues will be taken
into account in the calculation of the fine.

Under the WED, there are, in principle, three types of sanctions:

(i) pecuniary sanctions (e.g. a fine or confiscation of the proceeds of
criminal conduct); (i) corporate sanctions (e.g. the dissolution of the
company, deprivation of rights and publication of the punishment); and
(iii) freedom sanctions (which are not applicable to companies).

During the criminal trial, only the court has the right and the discretion to
determine the degree of the sanction, given the circumstances and within
the limits established by applicable statutory provisions. The existence of
sufficient control mechanisms or compliance systems (see below) could,
for instance, be of relevance when the sentence is determined, provided
that the judge considers it appropriate in the circumstances.

In addition, non-criminal sanctions may apply.

> Breaches under the General Administrative Law Act (Algemene
wet bestuursrecht) as well as under the Competition Act
(Mededingingswet) by a company may result in a penalty or
administrative fine. Similarly, according to the Financial Supervision
Act (Wet op het financieel toezicht) (“FSA”), the Dutch financial
supervisory authorities have the authority to impose a designation
order on a company, appoint an administrator or impose an
administrative fine up to €6m (Section 1:81 FSA). The maximum
amount may be increased up to €20m where this is required under
binding EU law. This amount will be doubled if a similar breach was
committed during the previous five years.



> Under the FSA, a company can incur an administrative fine of 10% of
the net turnover of the preceding financial year, where this is higher
than twice the applicable maximum fine amount. This percentage may
be increased up to 15% where this is required by binding EU law.

> Alternatively, the maximum amount of a fine under the FSA could
be three times the amount of the financial benefit the company has
gained from non-compliance with the FSA.

The Dutch financial supervisory authorities are in principle required to

publish the fact that a fine has been imposed.

What is the relevance of an effective compliance system?

In general, having a compliance system in place not only reduces the
risk of wrongdoing occurring but simultaneously decreases the risk that
any wrongdoing may be attributable to the company. Where a company
has set control mechanisms in place to avoid criminal conduct by its
employees, it can be considered to have taken sufficient steps not to
have “accepted” the criminal behaviour of others in its organisation. In
this way, the company can raise the bar at which it will be deemed to be
liable for any wrongdoing. However, the company may still be found liable
depending on the other circumstances of the case.

Contacts

How are criminal proceedings against companies
conducted in practice?

Pursuant to Section 74 DCC, the public prosecutor may, before the start
of a trial and under certain conditions, offer the defendant an out-of-court
settlement. These conditions may include (for instance) the payment

of a fine up to the maximum amount set by law for the relevant crime
and/or deprivation of the proceeds or advantages of that crime and/

or compensation of losses incurred. Upon fulfilment of the conditions
laid out by the public prosecutor, the wrongdoing may no longer be
prosecuted. The prosecution will decide to offer a would-be defendant
such a settlement in appropriate circumstances. Any such settlement
does not involve the admission of guilt or the approval of the court; it is
merely a consensual agreement with the view of avoiding prosecution.

Tens of thousands of settlements are concluded by the prosecution
authority every year. An increasing tendency towards settling larger
criminal (financial) cases can be derived from this course of conduct.
Examples include: a settlement of €70m which was agreed in 2010
in relation to an extensive property fraud case involving several legal
entities; a settlement in 2012 when Ballast Nedam settled for €17.5m
regarding unauthorised payments made to foreign intermediaries;
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a settlement between the public prosecutor and SBM Offshore for
US$240m (consisting of a fine of US$40m and confiscation of unlawfully
obtained gains for US$200m); and a settlement with telecom company
VimpelCom Ltd of US$397.5m in relation to alleged corruption. In July
2017, the public prosecutor reached a settlement of €8m with KPMG |l
in relation to alleged fraud in the construction of an office building.

In September 2018, Dutch authorities reached a settlement of €775m
with ING following an investigation that found serious shortcomings in the
banks’ execution of customer due diligence and requirements relating

to tackling financial crime. More recently, in April 2021, ABN AMRO
reached a settlement of €480m with the Dutch public prosecutor for
serious shortcomings in the requirements to tackle financial crime.

Likely future scope and development?

In 2021, a legislative proposal to modernise the entire DCPC was
presented to Parliament. This included a proposal for judicial oversight
of large settlements, published in March 2021. This is the most
important development currently in the Netherlands as, previously, these
settlements were handled completely outside of the public eye. Whether
a settlement is right and appropriate or proportional was not checked

by a judge. Currently, as an intermediate measure, three members of

a committee, consisting of a former judge, a former prosecutor and a
professor in criminal law, advise with regard to intended settlements.
Depending on their advice, the settlement is proposed to the defendant
or the chief prosecutor must decide on a different form of prosecution.
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