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Can companies be criminally liable for wrongdoing?

In Japan, the criminal liability of companies is generally set out as a dual
criminal liability provision (ryobatsu kitei), which means that both the
company as a business operator and the individual perpetrator can be
punished for certain crimes.

For what kind of wrongdoing can a company be held
criminally liable?

Criminal liability of companies always requires a criminal offence to
have been committed by the company’s representatives or employees
in connection with the company’s business activities. The company can
then be held criminally liable if a dual criminal liability provision exists.
Dual criminal liability provisions do not exist for offences such as bribery
or embezzlement. However, they do exist for offences such as insider
trading, cartels and other certain crimes, including those prescribed
under the Corporation Tax Act, the Foreign Exchange and Foreign Trade
Act and the Labour Standard Act.

How far does criminal liability extend?

A company will be held criminally liable for crimes committed by any
of its representatives or employees in connection with the company’s
business activities, and not only by its senior executives.

Does criminal liability extend to foreign companies?

Unless otherwise specifically provided for, foreign companies are treated
in substantially the same manner as Japanese companies. Therefore,
criminal liability will extend to a foreign company if their representatives
or employees commit a crime under Japanese law and a dual criminal
liability provision exists for such crime.

A branch office or a representative office of a foreign company is

not considered to be a separate legal entity under Japanese law,

and therefore foreign companies themselves will be criminally liable
for any crime committed by the representatives or the employees of
such branch or representative office in Japan. Any fines imposed on
foreign companies may be enforced by seizing the assets of branch or
representative offices.

Where a subsidiary is validly incorporated in Japan, that Japanese
subsidiary is deemed to be a legal entity separate to the foreign parent
company. Therefore, where an employee or representative of a Japanese
subsidiary commits a crime that attracts dual liability, the Japanese
subsidiary (rather than the foreign parent) will be liable.

Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

Generally, there is no obligation to disclose criminal offences to the
competent prosecution authorities under Japanese law. However, a
certified public accountant or a corporation formed by certified public
accountants (that audits a company) is required to report to the regulator
if it discovers a fact that constitutes a violation of laws and regulations by
the company under audit. In addition, certain operators (such as financial
institutions) are obliged to report transactions that raise suspicions of
money laundering activities to the relevant governmental authorities.



Are the prosecution authorities legally obliged
to conduct a criminal investigation into
corporate wrongdoing?

The prosecution office has the discretion to decide whether to conduct
a criminal investigation into the company and, following that, whether to
prosecute the company.

What is the position of the defendant company in
criminal proceedings?

When subject to criminal proceedings, a company will have the same
rights as an individual defendant. In criminal proceedings against a
company, the company will be represented by one of its representatives.

Even a representative, who is itself under investigation for the crimes
the company is suspected of or charged with, can validly represent the
company during the criminal proceedings against the company.

Although it is necessary to identify the individual perpetrator and the
relevant offence committed, the conviction of an individual perpetrator is
not a prerequisite for prosecution of the company. Proceedings against
the individual perpetrator and the company are technically separate sets
of proceedings, although they are often consolidated.

Contacts

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

Apart from certain exceptions (e.g. a request for certain information from
the Tax authority under the Act on General Rules for National Taxes),
there is no obligation on the company to cooperate with the prosecution
authorities investigating its alleged criminal conduct.

However, the Antimonopoly Act provides for a leniency programme, by
which the first reporting company can be exempted from administrative
fines set by the Japan Fair Trade Commission. If the reporting company
is not the first one to submit an independent report to the Japan Fair
Trade Commission, the administrative fines can still be reduced. The
percentage by which the administrative fine will be lowered depends on
how soon a company filed its report in comparison to others and on the
quality of the material submitted in the report. In addition to the leniency
programme under the Antimonopoly Act, amendments to the Code of
Criminal Procedure, which became effective in 2018, introduced a plea
bargaining system whereby suspects or defendants (which include not
only individuals but also corporate entities) of certain crimes (e.g. cartels
and tax evasion) may enter into an agreement with the prosecution
authorities to receive leniency (e.g. dropping the case or reducing the
criminal charges) in return for cooperation with the authorities.

What kind of sanctions can be imposed on companies?

In cases of criminal offences, fines will usually be imposed on companies.
In addition, confiscation (bosshu) or collection of the equivalent value
(tsuityo) (in cases where confiscation is not possible) can be ordered.
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Under the Penal Code, a fine shall in principle be no less than JP¥10,000
unless it is specifically reduced to less than that amount. This minimum
amount applies to fines against individuals and companies. Although the
Penal Code does not provide for a maximum amount, a dual criminal liability
provision for a crime (under which a company will be criminally liable) will
provide for the maximum amount of the fine applicable to the crime.

Apart from sanctions under criminal law, Japanese law also allows for
administrative and other sanctions against companies. These include
administrative fines, the revocation of business licences or the exclusion
from public tenders (e.g. from providing construction services to the
government, as provided for under the Antimonopoly Act).

What is the relevance of an effective compliance system?

If a company can successfully show that it paid due attention and
supervised its employees (even though a crime was ultimately committed),
it will be exempted from liability. Accordingly, the existence of adequate
compliance procedures will generally reduce the risk of a company being
prosecuted. Even if the company is prosecuted and the court finds the
company guilty, the court may take into consideration the company’s
adequate compliance procedures to reduce the amount of the fine.
However, in practice, the threshold to convince a court of the adequacy
of a company’s compliance efforts is considered to be very high.

How are criminal proceedings against companies
conducted in practice?

When a company and its representatives or employees are prosecuted
simultaneously for the same corporate crime, the proceedings are usually
consolidated and examined in parallel.

Likely future scope and development?

There have been a number of amendments in Japan in recent years to
facilitate the investigation and prosecution of corporate crimes, from
introducing a leniency programme under the Antimonopoly Act and plea
bargains where the defendant (whether an individual or a corporate entity)
cooperates with authorities, to the expansion of whistleblower protection
to cover officers, directors and other corporate management. While these
reforms do not appear to have led to a dramatic increase in the investigation
and prosecution of corporate crimes to date, the increased scrutiny by
regulators and public stakeholders is encouraging organisations to review
and enhance their compliance and corporate governance frameworks.
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