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Can companies be criminally liable for wrongdoing?

How far does criminal liability extend?

[talian law does not provide for corporate criminal liability, as is the
case for an individual. On the other hand, the Legislative Decree of

8 June 2001 no. 231 (“Legislative Decree”), which came into force on
4 July 2001, provides for the administrative liability of companies and
other legal entities for crimes committed by their directors, executives,
subordinates and other persons acting on behalf of the legal entities,
provided that the unlawful conduct has been carried out in the interests
of or for the benefit of the relevant companies.

For what kind of wrongdoing can a company be held
criminally liable?

Pursuant to Article 5 of the Legislative Decree, a company can be
held administratively liable only for crimes committed in its interest or
to its advantage.

The criminal offences for which a company can be held administratively
liable are listed in Articles 24 — 25 sexiesdecies of the Legislative Decree,
and include, among others, typical white-collar financial crimes such as
embezzlement, corruption, money laundering and certain tax offences.

As provided for by Article 5, the company can be held administratively
liable only for crimes committed by:

i. persons in positions of representation, administration or management
of the company or one of its organisational units having financial and
functional autonomy, as well as persons who, although not formally
appointed as directors, undertake the management and control of the
company in practice; and

ii. persons under the direction or supervision of one of the persons
referred to under point (i) above, if they committed the crimes while
exercising their duties.

A company can be held liable only if the criminal conduct occurred in the
interest of the company even if the profit gained by the company itself is
marginal and incidental. However, when determining the amount of the
sanction, the judge takes into account the actual benefit derived by the
company from the particular crime: the lower the benefit, the lower the
relevant sanction will be. Only where the individuals committing the crime
acted exclusively in order to further their own interests or the interests of
third parties may a company not be held liable.

Does criminal liability extend to foreign companies?

The Legislative Decree does not expressly provide for administrative
liability of foreign companies. In this regard, Italian case law states that a
company having its headquarters abroad shall be deemed liable pursuant
to the Legislative Decree if:

i. the company operates in Italy, even occasionally; and

ii. all other conditions provided by Article 5 of the Legislative Decree are
met (see above).



As a general rule, Article 6 of the Italian Criminal Code states that crimes
committed in Italy shall be punished pursuant to Italian Law. In this
regard, a crime is considered committed in Italy if the relevant unlawful
behaviour is carried out even partially in Italy or if the consequences of
such behaviour take place in Italy.

It is therefore advisable for a foreign company operating in Italy to adopt
an adequate compliance system and organisational polices, pursuant to
the provisions of the Legislative Decree (discussed further below).

Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

The Legislative Decree does not impose any obligation on the company
itself to disclose criminal offences to the competent prosecution
authorities. However, Article 6 of the Legislative Decree provides that the
company will not be held liable if it demonstrates that:

i. it has adopted organisational policies capable of preventing the crimes
listed in Articles 24 — 25 sexiesdecies of the Legislative Decree from
being committed;

ii. aspecific body of the company with independent powers of initiative
and control is appointed to supervise the compliance with the policies;

individuals who committed the crime eluded such policies; and

iv. the body under point (ii) above correctly monitored the
implementation of the policies.

As to the content of the policies, the Legislative Decree provides that they
shall (i) identify the conduct during which crimes may be committed,

(ii) provide for protocols aimed at planning the formation and implementation
of decisions of the company in relation to the prevention of such crimes,
(iii) identify ways of managing financial resources in order to prevent the
commission of crimes, (iv) include a duty to disclose relevant information
to the body of the company tasked with supervising the functioning and
observance of the policy and (v) introduce a disciplinary system to
sanction non-compliance with measures set out in the policy.

Are the prosecution authorities legally obliged
to conduct a criminal investigation into
corporate wrongdoing?

Pursuant to Articles 55 and 56 of the Legislative Decree, the prosecution
office that acquires the information concerning the administrative
offence of the company arising from the crimes listed in Articles 24 — 25
sexiesdecies of the Legislative Decree is obliged to make inquiries into
the company. This is the same prosecution office as the one conducting
the investigation with respect to the crime committed by an individual in
the interests of and/or for the benefit of the company.

What is the position of the defendant company in
criminal proceedings?

Article 36 of the Legislative Decree provides that jurisdiction to rule on
the administrative liability of the company lies with the criminal court
competent for the crimes on which the administrative liability depends.
Nonetheless, as provided by Article 8 of the Legislative Decree, the
company’s position in the criminal proceedings is autonomous, so that
the company can be held liable even when:

i. the person who committed the crime has not been identified or,
although identified and deemed guilty of the crime, cannot be
convicted pursuant to Italian Law (since, for example, when he
committed the crime, he was of unsound mind); and

ii. the crime is not being prosecuted for a reason other than amnesty.

Usually, the proceedings dealing with the administrative liability of the
company are conducted alongside the criminal proceedings concerning
the accused individuals, unless:

i. the criminal proceedings concerning the accused individuals
are suspended;

ii. the criminal proceedings concerning the accused individuals are
terminated by a summary decision, with a plea-bargaining agreement
or a criminal order of conviction is issued; or

it is necessary due to procedural provisions.

Furthermore, as stated by Article 35 of the Legislative Decree, the
procedural rules provided for individuals also apply to companies, which
will therefore have the same rights as an individual against whom criminal
investigations/proceedings are conducted.

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

The Legislative Decree does not impose a duty on the company to
cooperate with the prosecution authorities. In practical terms, the company
will usually choose to cooperate with the public prosecutor, at least in order
to try to avoid preventative and/or disqualifying sanctions which prevent
the company from entering into agreements with public administration.

What kind of sanctions can be imposed on companies?

The Legislative Decree provides only for administrative penalties since
criminal penalties cannot be imposed on companies in ltaly. Pursuant to
Article 9 of the Legislative Decree, such administrative penalties include
monetary fines, disqualifying sanctions, confiscation of assets and the
publication of the decision.

Administrative offences which arise from crimes always result in
monetary fines, which are calculated according to a scale set out in
Article 10 of the Legislative Decree.

In practice, courts have usually imposed double-digit fines. In decision
31-05-2011, n. 29930 of the Italian Supreme Criminal Court against
Ingross Levante S.p.A., Levante was convicted of the corruption of certain
judges. Seizure of the company’s goods and cash up to the maximum
amount of €58,972,680 was ordered. In another case, Saipem, an lItalian
company, was convicted of paying Nigerian public officials (including

the CEO of the Nigerian National Petroleum Corporation and members
of Government) more than US$187m in order to obtain EPC Contracts
for the construction of a gas plant in Bonny Island in Nigeria. According
to the publicly available information, Saipem challenged the decision
imposing the confiscation of about €24m before the Supreme Court of
Cassation. However, the challenge was recently rejected.

Disqualifying sanctions usually comprise the exclusion of the company
from public tenders, a ban on the exercise of its business activity,
suspension or annulment of public authorisations and the company’s
exclusion from tax incentives.

Disqualifying sanctions may only be applied if expressly provided for and
when either:

i. the company has profited from a crime committed by persons in senior
positions or by persons under the direction of others, and the crime was
caused or facilitated by serious organisational shortcomings; or

ii. there is a repetition or pattern of criminal conduct.

The Legislative Decree provides for the mitigation of penalties imposed
on the company in certain circumstances. For example, a monetary
fine will be reduced by half and limited to approximately €100,000 if
the accused individuals have committed the crime in their or in a third
party’s best interests and the company has not gained any material
advantage, or if the economic damage caused is not particularly serious
(Article 12 of the Legislative Decree).

Similarly, a reduction of one third to one half is possible if the company, prior
to the beginning of the proceedings, has fully compensated the damage
and has taken steps to remove the harmful or dangerous consequences of
the crime and, in addition, has adopted and implemented procedures and
policies aimed at preventing crimes like the one committed.

If the conditions for both types of reduction are fulfilled, the fine may
be reduced by half to two-thirds, although the fine can never be less
than approximately €10,329.14 (in the Legislative Decree, the minimum
amount of the fine is expressed as ITL 20 million, the former Italian
currency, which approximates to this amount).

According to Article 17 of the Legislative Decree, disqualifying

sanctions will not be imposed if, prior to the commencement of

proceedings, the company:

i. has fully compensated the damage and has removed the harmful or
dangerous consequences of the crime or has taken effective steps in
this direction;

ii. has removed the organisational weaknesses that led to the crime
through the adoption and implementation of procedures and policies
suitable to prevent crimes like the one/s committed in the future; and

has surrendered the profit obtained from the crime for the purposes
of confiscation.



What is the relevance of an effective compliance system?

In general, the main effect of having adequate compliance structures
in place is the company’s ability to exclude or limit its liability arising
from any of the crimes listed in Articles 24 — 25 sexiesdecies of the
Legislative Decree.

In order to avoid or limit its liability, a company has to demonstrate that:

i. it has adopted procedures capable of preventing the crimes listed
in Articles 24 — 25 sexiesdecies of the Legislative Decree from
being perpetrated;

ii. the task of supervising the functioning and observance of the models
has been entrusted to a body of the company with independent
powers of initiative and control;

the perpetrators of the unlawful conduct committed the crime
by deliberately ignoring the procedures and management of the
company; and

iv. there has not been a lack of or inadequate supervision by the body of
the company responsible for overseeing the operation of the policy.

Contacts

How are criminal proceedings against companies
conducted in practice?

Deals between companies and prosecutors (which need the approval of
the judge) are quite common in Italy, since they can avoid the application
of disqualifying sanctions.

Likely future scope and development?

Although there is currently no discussion about a potential tightening
up of the sanctions against companies, proceedings against companies
generally are increasing in number. “Criminal” liability of legal entities
often derives from very serious crimes, such as corruption or
mafia-related offences.

In recent years, the ltalian legislator has increased sanctions in this
regard and public opinion deems it fair to convict each legal person
(whether individual or company) associated with such crimes.

In particular, in 2019, the lItalian legislator introduced certain tax crimes
into the list of the predicate offences. Furthermore, but no less
importantly, the Italian State is able to use the monetary fines recovered
to compensate the damage suffered as a consequence of the crime,

to a certain extent at least.
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