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Can companies be criminally liable for wrongdoing?
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The Indonesian Penal Code does not establish a general doctrine of
corporate criminal responsibility.

Nonetheless, a number of individual statutes creating criminal offences
provide for the attribution of criminal responsibility to companies
(together the “Relevant Statutes”) such as Law No. 8/2010 on the
Countermeasure and Eradication of Money Laundering (the “Anti-Money
Laundering Law”), Law No. 31/1999 on the Eradication of the Criminal
Act of Corruption (the “Anti-Corruption Law”) or Law No. 32/2009

on the Environmental Protection and Management Law. In addition, a
small number of individual statutes provide for the attribution of criminal
responsibility to boards of companies.

In the tax sector, the Indonesian Supreme Court issued Circular Letter

No. 4 of 2021 on the Implementation of Several Provisions in Handling
Tax Criminal Offences (“Supreme Court Circular Letter 4/2021")

which serves as guidance for the court for handling criminal tax cases.
Under the Supreme Court Circular Letter 4/2021, a “Person” in tax law
should be interpreted as referring to both individuals and corporations.
Therefore, both individuals and corporations may be liable for criminal

tax offences.

For what kind of wrongdoing can a company be held
criminally liable?

Companies can be held criminally liable for various criminal offences
under the Relevant Statutes, including, for example, under the
Anti-Corruption Law, for providing or offering bribes to public officials
and engaging in related improper conduct, or under the Anti-Money
Laundering Law for hiding or disguising the origin of assets obtained as
a result of criminal action.

As a general proposition, the Regulation of the Indonesian Supreme
Court No.13 of 2016 on Procedures in Handling Corporate Criminal
Cases (“Supreme Court Regulation 13/2016"), which serves as guidance
for legal institutions (particularly courts) in handling corporate criminal
cases, states that in determining criminal sanctions for a corporation,

the judges may assess the corporation’s wrongdoings by using the
following indicators:

i. the corporation obtains profits or benefits from that particular criminal act
or the criminal act is committed for the interests of that corporation;

ii. the corporation permits the criminal act to be committed; or
iii.

the corporation fails to take any necessary steps to prevent the
criminal act or to prevent a greater impact from such conduct, or to
ensure compliance with the prevailing laws and regulations to avoid
the criminal conduct.



How far does criminal liability extend?

Supreme Court Regulation 13/2016 provides that “corporate criminal
acts” should refer to criminal acts committed by a person in a working
relationship or other relationship, either individually or collectively, with
and on behalf of a corporation, within or outside the environment of the
relevant corporation. In addition, the Relevant Statute determines
whether a company can be held criminally liable for acts committed by
employees and third parties, as well as directors and senior executives.
For example, Article 20 of the Anti-Corruption Law provides that
“Criminal acts of corruption committed by a corporation are actions by
persons either in the context of a working relationship or other
relationships, undertaken within the environment of the Corporation,
either singularly or jointly”. This concept is confirmed under Supreme
Court Regulation 13/2016, which provides that judges can impose
criminal sanctions on the corporation or its management, or both.

As regulated under Supreme Court Regulation 13/2016, “management”
in this context refers to corporate organs that undertake the management
functions of the corporation according to its articles of association or by
law and who are authorised to represent the corporation, including those
who do not have decision-making authority but who, in reality, are able
to control or influence or decide its corporate policies.

Under Supreme Court Circular Letter 4/2021, the bankruptcy and/or
dissolution of a corporation shall not eliminate the criminal liability of the
management for any criminal tax offences committed when the relevant
actions occurred.

Furthermore, based on Supreme Court Regulation 13/2016, in the event
the criminal conduct is committed by the corporation by involving its
parent company and/or its subsidiaries or affiliated corporations, each
of the involved corporations may be held criminally liable based on its
respective role.

Does criminal liability extend to foreign companies?

Yes, criminal liability can be extended to foreign companies. However, this
will only occur where, by virtue of the specific working relationship of the
individual committing the act and the company (e.g. as a director or other
authorised officer or employee of the company), the act is attributable

to the company. In the ordinary course, the acts of an employee of a
subsidiary should not be attributable to the parent company.

The extension of the criminal liability to foreign companies is also
acknowledged under the Supreme Court Regulation 13/2016 whereby
the summons issued by the court for the proceedings and the criminal
charge should state the nationality of the corporation.

Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

Generally, companies are not required to disclose potentially criminal
conduct. However, there are some exceptions. For example, under the
Anti-Money Laundering Law, financial services providers are required
to report certain suspicious financial transactions. If a financial service
provider fails to disclose such transactions, the relevant authority can
impose sanctions against the financial services provider, including fines
and formal warnings.

Are the prosecution authorities legally obliged
to conduct a criminal investigation into
corporate wrongdoing?

Generally, the relevant prosecution authorities are not obliged to conduct
criminal investigations into potentially criminal conduct by companies.

What is the position of the defendant company in
criminal proceedings?

A defendant company will be represented by the board of the company,
and special sanctions may be imposed on the company (including
suspension or revocation of business licences). If the acts of an individual
can be attributable to the company by virtue of the individual’s working
relationship with the company (see above), then it is not necessary to
prosecute and/or convict the individual separately in order to be able to
prosecute the company. In this sense, the criminal proceeding against
the company is not an annex to the criminal proceeding against an
individual perpetrator; it is rather a separate proceeding.

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

Generally, companies are not formally required to cooperate with
prosecutorial authorities in proceedings and Indonesian law does not
provide formal rewards for companies that do so cooperate.

However, prosecutorial authorities may exercise various compulsory
powers in investigating and prosecuting offences, including freezing or
confiscating assets, questioning employees and conducting searches of
property. They may also request information and the refusal to disclose
information can result in fines or imprisonment for those who fail to
provide the information requested.

What kind of sanctions can be imposed on companies?

Generally, companies are subject to fines for contraventions of criminal
provisions. For example, under the Anti-Corruption Law, the maximum
fine that may be applied to a natural person may be increased by one

third when applied to a company, which — depending on the offence —
may ultimately lead to a fine of up to IDR1bn.

Some Relevant Statutes impose additional criminal sanctions. For example,
under the Anti-Money Laundering Law, a company may be fined up to
IDR100bn for committing an offence under this statute and may also be
subject to suspension of all or some of its business activities, revocation of
its business licence, dissolution, confiscation of its assets or state takeover.
If a company cannot pay a fine after its assets have been confiscated,
board members’ assets can be confiscated to discharge the fine.

Where board members’ assets are still insufficient to pay the fine, board
members may be imprisoned to discharge the fine.

The Indonesian legal system does not contain a formal mechanism for
plea bargaining.

What is the relevance of an effective compliance system?

The Relevant Statutes do not directly address the effect of compliance
structures. However, having adequate compliance structures in place
might be used as a ground to argue that criminal responsibility should not
be attributed to a company.

For example, the Anti-Corruption Law does not provide for the mitigation
of corporate criminal responsibility on the ground that a company had
compliance structures in place. However, a company may be able to
adduce evidence of compliance structures as evidence that a relevant act
of an individual should not be attributed to the company, as the act was
not committed for or on behalf of the company.

How are criminal proceedings against companies
conducted in practice?

The Indonesian legal system does not allow for prosecutorial authorities
to reach settlements with defendant companies. Once commenced, a
criminal proceeding may only be terminated on the ground of lack of
evidence at the investigation stage but must otherwise continue through
to the delivery of a decision by a court.



Likely future scope and development?

The current government has a strong focus on anti-corruption
enforcement (including by way of more intensive enforcement towards
corporations). The enactment of the Supreme Court Regulation 13/2016
was intended to encourage more corporate criminal acts to be processed
and sanctioned.

The government also included the Draft Bill on the Penal Code (“Draft
Bill”) in the National Legislation Programme for 2022 to replace the
outdated Indonesian Penal Code of 1915. Unlike the old Indonesian
Penal Code, which only recognises “individuals” as the subject of
criminal offences, the Draft Bill includes “corporations”.

The Draft Bill classifies “corporate criminal acts” as the criminal acts
committed by:

(i) the management that has a functional position in the corporate
structure or acts pursuant to a working relationship or other
relationship, for and on behalf of such corporation within its
corporate business scope, either individually or collectively, or

(i) an instructing party, controller or beneficial owner of the corporation
who has the ability to control the corporation.

Contacts

To be held liable, the corporate criminal acts shall be:

(i) included in the corporation’s business scope as stated in its articles
of association;

(ii) advantageous to the corporation in an unlawful manner; and

(iii) accepted as corporate policies.

Under the Draft Bill, the types of criminal sanctions that can be imposed
on a corporation are, among others: criminal fines, revocation of the
business licence, suspension of business activities, and closure or
dissolution of the corporation. The intended enactment date of the Draft
Bill is still unknown.
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