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Can companies be criminally liable for wrongdoing?

How far does criminal liability extend?

Yes, companies can be criminally liable for wrongdoing in the Hong Kong
Special Administrative Region (“Hong Kong”).

For what kind of wrongdoing can a company be held
criminally liable?

There are a number of offences in Hong Kong that have been drafted
with companies in mind. These are mainly set out in the Companies

(Winding Up and Miscellaneous Provisions) Ordinance (Cap 32),

the Companies Ordinance (Cap 622) and the Securities and Futures

Ordinance (Cap 571) (“SFO").

For the purpose of construing statutes, unless the contrary intention
appears, “person” includes a company (Interpretation and General
Clauses Ordinance Cap 1, s. 3).

Hong Kong law follows English law in attributing to a company the acts
and states of mind of the individuals it employs. It will generally be
necessary to invoke the identification principle, by which the acts and
states of mind of any directors and managers who represent a company’s
“directing mind and will” are imputed to the company.

A company cannot be guilty as a principal of offences which by their very
nature require a natural person, for example perjury.

Where a company commits an offence, and it is proved that the offence
was committed with the consent or connivance of a director or other
officer concerned in the management of the company, or any person
purporting to act as such director or officer, the director or other officer
is guilty of the same offence (Criminal Procedure Ordinance Cap 221, s.
101E). It has been held that the words “consent” or “connive” cover a
situation where the officers had deliberately shut their eyes to an obvious
means of knowledge (R v MG Mirchandani[1977]1 HKLR 523).

There is no specific bribery offence for companies under the Prevention
of Bribery Ordinance (Cap 201) (“POBQ”). However, companies can be
held liable under the identification principle outlined above.

Does criminal liability extend to foreign companies?

The identification principle applies equally to foreign companies. Certain
offences set out in the Companies Ordinances (Cap 32 and 622) apply to
registered non-Hong Kong companies.



Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

There is no general obligation under Hong Kong law to disclose criminal
offences. There is an obligation to report where a person knows or
suspects that any property is the proceeds of, was used in connection
with, or is intended to be used in connection with an indictable offence
under the Organized and Serious Crimes Ordinance (Cap 455, s. 25A)
and the Drug Trafficking (Recovery of Proceeds) Ordinance (Cap 405,
s. 25A). There is also an obligation to report in the context of terrorism.
Under the United Nations (Anti-Terrorism Measures) Ordinance (Cap
575, s. 12), there is an obligation to report property which a person
knows or suspects is terrorist property. Further, there is an obligation to
report where a person knows or suspects that any property is offence-
related property under the National Security Law (Implementation
Rules for Article 43 of the Law of the People’s Republic of China on
Safeguarding National Security in Hong Kong, Schedule 3, paragraph 5).

There are also obligations under the Securities and Futures Commission
(“SFC") Code of Conduct and the SFO to report actual or suspected
misconduct by the firm, its employees or clients. For example, the SFC
would expect a regulated firm to notify it and the Hong Kong Monetary
Authority (“HKMA?”) (if applicable) of an event which:

i. directly involves the firm or any of its representatives and may impact
on their fitness and properness;

ii. may have a significant impact on the operations or validity of the firm’s
corporate group as a whole; or

arises from a material failure of systems and controls, even if the
failure occurred outside Hong Kong or to other group entities.

The SFC has increased its expectation of self-reporting in recent years.
It has emphasised that the reporting obligation arises as soon as
practicable upon identification and not after the conduct and completion
of an internal investigation, obtaining legal advice or taking remedial
actions (SFC Circular to Intermediaries: Compliance with notification
requirement, 14 September 2018).

There are requirements under the Securities and Futures (Client

Money) Rules (Cap 5711, s. 11), the Securities and Futures (Client
Securities) Rules (Cap 571H, s. 12), the Securities and Futures (Keeping
of Records) Rules (Cap 5710, s. 11) and the Securities and Futures
(Contract Notes, Statements of Account and Receipts) Rules (Cap

571Q, s. 18) for regulated firms to self-report non-compliance with the
provisions under these Rules. A failure to self-report may itself amount to
a criminal offence without reasonable excuse.

Under the Securities and Futures (Licensing and Registration)
(Information) Rules (Cap 571S, Schedules 1 and 3), a regulated firm is
required to notify the SFC if it is or has been convicted of or charged
with any criminal offence (other than a minor offence), in Hong Kong
or elsewhere.

Further, under the HKMA Supervisory Policy Manual (SB-1, Supervision
of Regulated Activities of SFC-Registered Authorised Institutions),

an authorised institution is required to notify the HKMA as soon as
practicable of the breach of any provision of the Banking (Amendment)
Ordinance 2002 or the SFO (including its subsidiary legislation),
committed by the authorised institution itself or an associated entity.

The HKMA has also stated in a Circular that if there is a suspected

case involving possible criminal elements, authorised institutions are
expected to report the incident to the HKMA and the police in a timely
manner (see Abuse and Fraud Prevention in Private Banking and Wealth
Management, 14 July 2009).

Are the prosecution authorities legally obliged
to conduct a criminal investigation into
corporate wrongdoing?

There are a number of law enforcement agencies which may investigate
and prosecute corporate crime in addition to the Department of Justice.
These include the Hong Kong Police Force, the SFC, the HKMA and the
Independent Commission Against Corruption (“ICAC”).

These entities are generally under a duty to investigate matters which
fall under their respective jurisdiction. This includes indications of
wrongdoing by a company.

As for the decision to prosecute, the Prosecution Code states that the
two factors which should be considered are the sufficiency of evidence
and the public interest. In assessing the sufficiency of evidence,

the test is whether the evidence demonstrates a reasonable prospect
of conviction. There is no specific code catering for the prosecution of
corporate defendants.

What is the position of the defendant company in
criminal proceedings?

A company will have the same rights as an individual defendant in
criminal proceedings. It will have the right to be represented and the
same burden and standard of proof will apply. However, because of the
identification principle outlined above, it will usually be necessary for
the prosecution to identify an individual who was the “directing mind
and will” of the company, although conviction of the company is not
contingent upon conviction of that individual.

In some instances, only individuals will be prosecuted for the offence
and not the company. If both the individual and the company are
prosecuted, they can be prosecuted for different offences.

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

At the investigation stage, certain law enforcement agencies have powers
to require information from companies. For example, the SFC or ICAC
may require a company to produce documents or answer questions
(through a representative). Failure to comply with the enforcement
agencies’ search warrants or production orders constitutes a statutory
offence under the SFO and POBO and could amount to contempt

of court. This duty of compliance would generally override the data
protection and privacy laws in Hong Kong.

Cooperation and early acceptance of guilt are likely to be mitigating
factors in sentencing. The sentence can be reduced by up to one third if
an early guilty plea is entered (see Secretary for Justice v Chau Wan Fun
[2006] 3 HKLRD 577).

The SFC has a discretion as to whether to deal with matters by way of
criminal prosecutions, civil proceedings or disciplinary actions. Self-
reporting can be an effective way of mitigating the risk of criminal
prosecution and the SFC puts a lot of emphasis on this. The SFC has
stated that, as a general rule, the earlier and the more extensively a
regulated firm cooperates, the greater will be the credit given for it and
a lighter sanction may be imposed (although the SFC will still take such
disciplinary action as it may consider appropriate).

Those under investigation by the SFC may make a settlement proposal to
the SFC. The SFC has the discretion to agree to a settlement if it is in the
public interest.

What kind of sanctions can be imposed on companies?

Penalties may include fines and compensation or forfeiture orders.
There is no mandatory scheme of debarment from public procurement
processes for companies convicted of criminal offences.

Possible consequences for the directors of the company include
disqualification, fines and imprisonment.

There are no specific guidelines for sentencing companies.



What is the relevance of an effective compliance system?

The existence of an effective compliance system will generally be most
relevant at the public interest stage of the prosecutor’s decision referred
to above.

The SFC also emphasises that regulated firms should have adequate
internal control systems which would ensure compliance with the relevant
law and regulations. Whether they are in place and how adequate they
are would almost always have a bearing on the sanctions to be imposed.

How are criminal proceedings against companies
conducted in practice?

There must be sufficient evidence which demonstrates a reasonable
prospect of conviction and the public interest must require that the
prosecution be conducted.

When choosing charges, the prosecution should attempt to reflect
adequately the criminality of the conduct alleged in a manner that is
both efficient and that will enable the court to do justice for both the
community and the accused.

Contacts

From the outset of the proceedings, the prosecution must consider
appropriate orders in respect of property, whether used in the
commission of crime or regarded as the proceeds of offending.

There is no separate policy for prosecuting companies.

In certain cases, the prosecutor may agree to withdraw certain charges
or to pursue charges for lesser offences.

Likely future scope and development?

There are currently no legislative proposals to introduce deferred
prosecution agreements for corporate criminal defendants in Hong Kong
and we are not aware of any legislative proposals for reforming corporate
criminal liability.
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