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Can companies be criminally liable for wrongdoing?

Companies cannot be held criminally liable under German law.

Rather, only those individuals committing a crime can be held
accountable under German criminal law — even if the crime solely
benefits the company. However, there is the possibility to impose
administrative fines on companies under the Act on Regulatory Offences
(Ordnungswidrigkeitengesetz — “OWiG”), to disgorge profits and to order
confiscation against a company.

For what kind of wrongdoing can a company be held
criminally liable?

Under the OWIG, there are two relevant sections governing the
(administrative) liability of companies:

> If criminal or administrative offences have been committed, a
corporate fine (UnternehmensbuBe) pursuant to Section 30 OWiG may
be ordered against the company if — generally speaking — an organ, a
representative or a person with functions of control within the company
has committed a criminal or administrative offence which (i) resulted
in the breach by the company of any of its duties or (ii) resulted or was
intended to result in the enrichment of the company.

> Section 130 OWiG does not directly govern the liability of a company
as such but sets out the liability of the company’s owner. This section
is still of utmost importance as to the liability of the company itself, as
an administrative offence under this section can constitute the basis
for liability of the company under Section 30 OWiG.

Under Section 130 OWiG, the owner of an operation or a business
who wilfully or negligently fails to take the supervisory measures
required to prevent a breach of any duties which are incumbent on
him or her, the breach of which is potentially subject to punishment or
fine, can be held administratively liable if such a breach would have
been prevented or materially impeded by due supervision. Given that
the legal entity cannot take any supervisory measures itself and is
therefore neither capable of acting nor being criminally liable, Section
9 OWIG extends the owner’s duties mainly to its representatives.

How far does criminal liability extend?

In order to hold the company liable, the individuals committing the
criminal or administrative offence must belong to the group of persons
listed in Section 30 para. 1 OWiG. Thus, the individual perpetrator
must be an executive or representative of the company or, at least,
someone responsible for the management of the operations or business
of the company, which includes persons with managerial powers
(Leitungsbefugnisse) or with surveillance and supervisory powers
(Uberwachungs- und Kontrollbefugnisse). Whereas managerial powers
may result from the powers of representation or decision-making,
persons with surveillance or supervisory powers are generally those
people with particular responsibility for a certain business division, e.g.
the internal financial control or audit. Members of the supervisory board
belong to this group, provided that the position entails the potential to
influence the management of the company.

The company cannot be held liable for crimes committed by persons
other than those mentioned in Section 30 para. 1 OWiG. This mean
that the conduct of third parties, such as subcontractors, cannot be
attributed to the company for the purposes of administrative liability
under Section 30 OWiG.



Does criminal liability extend to foreign companies?

Generally, a fine can also be imposed on foreign companies pursuant
to Section 30 OWIG, provided that the corporate structure of the

foreign company is comparable to that of a German legal entity and
German criminal or administrative law is applicable to the relevant crime
or administrative offence. In general, German law applies in the
following cases:

> Pursuant to Section 3 et seq. German Criminal Code (Strafgesetzbuch
— “StGB"), crimes that (i) are committed in Germany or (ii) — with
certain restrictions — are committed by a German citizen in a foreign
country or (iii) are committed in a foreign country by a foreigner but
the victim is a German national are subject to German criminal law.

> The territorial reach of Section 5 OWiG which governs administrative
offences is narrower in scope and, in essence, only allows for a
sanctioning of administrative offences which have been committed
within Germany.

However, for practical reasons, an administrative company fine is likely to
be imposed on a foreign company only where the foreign company has a
registered office or assets on German territory.

Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

There is no such obligation under German law in general. However, there
are some exemptions. For example:

> Pursuant to Section 23 Securities Trading Act (Wertpapierhandelsgesetz),
investment services enterprises, other credit institutions and asset
management companies are obliged to notify the supervisory authority
of any facts giving rise to the suspicion that a transaction involving
financial instruments contravenes certain provisions.

> Pursuant to Section 43 Anti-Money Laundering Act (Geldwéschegesetz),
entities shall report any transaction to the competent prosecution
authority, whenever factual circumstances exist indicating that the
assets or property connected with a transaction or business relationship
derive from a criminal offence which could constitute a predicate
offence for money laundering or are related to terrorist financing or that
the contracting party has not fulfilled its obligation to disclose to the
obliged entity whether it intends to establish, continue or conduct the
business relationship or transaction on behalf of a beneficial owner.

> Section 153 Fiscal Code (Abgabenordnung) imposes an obligation
to correct tax returns upon discovery of an inaccuracy or inadequacy
that may indirectly lead to the disclosure of a past criminal offence of
a third person.

Are the prosecution authorities legally obliged
to conduct a criminal investigation into
corporate wrongdoing?

While, under criminal law, the prosecution authority is generally legally
obliged to conduct a criminal investigation once it becomes aware of a
potential criminal act (Legalitdtsprinzip), the principle of discretionary
prosecution (Opportunitatsprinzip) currently applies in relation to the
prosecution of administrative offences. This means that the prosecution
authority has to decide, after due consideration, whether or not to
prosecute the offence. Hence, the prosecution authorities are under a
duty to investigate the crime committed by an individual perpetrator but,
where such a crime fulfils the prerequisites for a company fine under
Section 30 OWIG, they retain a discretion whether or not to commence
administrative proceedings against the company.

What is the position of the defendant company in
criminal proceedings?

The decision whether or not to impose a corporate fine or to order
confiscation (Einziehung) pursuant to Section 73 StGB is usually made in
the main proceedings against the accused individuals, with the company
appearing in the proceedings as an ancillary participant by way of a
participation order (Beteiligungsanordnung). The participation order may
be issued by the court ex officio or at the request of the public prosecutor.
The court’s decision on the participation is final and non-appealable.

Generally, an ancillary participant has the same rights as an accused
individual in the main proceedings, in particular the right to present
one’s arguments in full to the court, the right to refuse testimony and
the right to file applications for the taking of evidence. However, some
specifics exist:

> In principle, the ancillary participant has the right to refuse to
give testimony. In the case of legal persons, this right lies with
the current statutory representatives only. Former statutory
representatives or other employees may not invoke the company’s
right to refuse testimony. Instead, these individuals have the rights
of normal witnesses and are therefore entitled to refuse to answer
only such questions that would subject them to the risk of being
prosecuted for an offence (Section 55 Code of Criminal Procedure
(Strafprozessordnung — “StP0")). Obviously, this only applies to former
statutory representatives who are not accused themselves and thereby
have the right to fully refuse testimony.

> The ancillary participant has the right to file applications for the
taking of evidence in support of the accused. However, the court
has a wider discretion to reject these applications in comparison to
applications for the taking of evidence filed by the accused individuals.
Nevertheless, the court is obliged to investigate the case and to collect
all relevant evidence ex officio.

The decision to impose a corporate fine on or order confiscation

against the company can also be rendered in separate and independent
proceedings. A division of the proceedings is only permitted by

law if (i) no proceedings against the individual are initiated at all,

(i) the proceedings against the individual perpetrator are terminated

or (i) the competent authority decides not to impose a sanction on

the individual. In this respect, it is irrelevant why the individual
perpetrator has not been sanctioned.

Under German law, to be able to prosecute the company, it is not
necessary to identify the individual perpetrator. It is only necessary

to prove that any individual acting in the capacity required by law has
committed an offence. One of the reasons for this is that the allocation
of responsibilities in large international companies or groups makes it
almost impossible to trace misconduct back to one single employee.

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

There is no obligation for the company to cooperate with the authorities
during the investigation proceedings. In practice, however, cooperation
occurs on a voluntary basis, often in complex business crime matters.

In addition, competition law provides a leniency rule, stipulating that the
Federal Cartel Office may reduce the fine or even refrain from imposing a
fine at all on participants of a cartel who cooperate with the authority and
thus contribute to the detection of the existence of the cartel.

What kind of sanctions can be imposed on companies?

The potential sanctions under the Regulatory Offences Act, in
conjunction with the Criminal Code, are mainly the imposition of an
administrative fine, the disgorgement of profits (Gewinnabschépfung)
and confiscation (Einziehung).

In principle, a company may be fined up to €10m (Section 30 para. 2
OWIiG). However, if the profit generated by the offence is greater, then
the fine can be as high as the profit made or even exceed that. Thus,
where the firm has gained a commercial advantage by the wrongdoing,
its “advantage” will be the lower limit of the fine. In recent cases, fines
have even exceeded €100m.

Section 17 para. 3 OWIG stipulates that the basis for determining the
amount of the fine is the seriousness of the administrative offence

and the blameworthiness of the perpetrator. Mitigating circumstances
are, inter alia, if the perpetrator attempts to compensate for resulting
damage, helps to solve the case, especially in very complex cases, or
if the contravention dates back some time and the company has been
compliant since then. A lower fine may be justified if the contravention
remains exceptional, the degree of wrongdoing is low and only minor
damage was caused and if no other adverse consequences resulted
from the wrongdoing.



Companies may also be subject to a confiscation order requiring them
to surrender all profits gained from a criminal offence committed by an
individual perpetrator, who may not even be connected to the company.
Such order is neither a criminal sentence (Strafe) nor an administrative
fine (BuBgeld) implying any wrongdoing by the company liable to
confiscation, but rather a measure (MaBnahme) to resolve and rectify
the unlawful situation. Confiscation requires that an unlawful act has
been committed and that the company has obtained something in return
for, or as a result of, the perpetrator’s criminal offence. In calculating
the amount to be surrendered, the courts generally apply the “gross
principle”, resulting in the calculation of the company’s revenue without
deducting any expenses.

A company may also face exclusion from public tenders. Such
debarment is mandatory in cases where an individual whose conduct
is attributable to the company is convicted of certain qualified criminal
offences (Katalogstraftaten), including e.g. bribery. Moreover, an
administrative fine exceeding the amount of €200 must be registered in
the central trade register if it relates to the operation of a business or if
the offence was committed by a responsible individual when operating
the business (Section 149 para. 2 no. 3 German Trade, Commerce

and Industry Regulation Act (Gewerbeordnung)). A registration is not
cancelled until the expiry of a three-year period if the fine is less than
€300, and a five-year period if the fine amounts to €300 or more. During
the award procedure, bidders are usually required to submit an excerpt
from the central trade register, which means that the registration is of
major importance in practice. However, the registration in the central
trade register by itself does not automatically result in a mandatory or
discretionary exclusion.

Special rules with different and/or higher sanctions apply, for instance,
in special industry sectors (e.g. banking) or in special areas of law
(e.g. competition law).

Contacts

What is the relevance of an effective compliance system?

There is no statutory obligation to take the existence of compliance
systems into account. However, the Federal Supreme Court
(Bundesgerichtshof) decided in May 2017 that the existence of an
effective compliance system aiming at the prevention of statutory
violations is of significance when determining the amount of the company
fine under Section 30 OWIG (case docket 1 StR 265/16). Unfortunately,
the Court did not give any further guidance with regard to the necessary
design of the compliance system or the extent to which it can be taken
into consideration. In this respect, further case law and/or legislation will
be needed to provide clarification.

Moreover, an adequate compliance system can prevent the owner of a
company from being found guilty under Section 130 OWiG. Pursuant to
this provision, the owner of a company must have wilfully or negligently
omitted to take adequate supervisory measures, which would have been
able to prevent or at least materially impede the breach. An adequate
compliance system could thus help to ensure that the owner cannot

be sanctioned in relation to the contravention committed by one of his
employees. As Section 130 OWiG is the main ground on which a fine
may be imposed on the company under Section 30 OWiG, the risk of the
company being fined can be reduced significantly. However, as there
are no clear rules, either in law or in court rulings, on how a compliance
system has to be organised to be deemed sufficient, there is no absolute
certainty for companies as to when their owners may be fined. Moreover,
German courts often take the fact that a breach took place as evidence
that supervisory measures were insufficient, meaning that no adequate
compliance system was in place.
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How are criminal proceedings against companies
conducted in practice?

In practice, the vast majority of cases in which administrative fines are
actually imposed on companies do not undergo a full trial but are instead
terminated by negotiated agreements between the companies and the
prosecution authorities and courts, respectively.

Likely future scope and development?

After years of discussions about a corporate criminal law for Germany,
the former Minister of Justice presented a draft law on combating
corporate crime in late August 2019. The Minister planned to regulate
corporate liability for crimes in legislation that is separate from the OWiG
and the draft proposed comprehensive changes to the existing system.
Inter alia, it proposed (i) amendments to the catalogue of sanctions,

(i) procedural changes and (iii) new regulations on compliance systems
and internal investigations.

The legislative process could not be concluded in the last legislative
period, meaning that any future attempt for a reform would need to start
from scratch. However, in its coalition agreement of 24 November 2021,
the current government announced its intention to revise the corporate
sanctions provisions, including the level of sanctions, in order to improve
legal certainty for companies with regard to compliance obligations and
to create a precise legal framework for internal investigations. It remains
to be seen whether and when a new draft will be published and to what
extent there will be differences and similarities with the draft from the last
legislative period.
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