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Can companies be criminally liable for wrongdoing?

Yes, companies may be held criminally liable for all types of wrongdoings
(with very few exceptions for specific offences). Article 121-2 of the Criminal
Code generally states that legal persons “are criminally liable for the offences
committed for their account by their organs or representatives”.

Hence, a company may be held criminally liable if:
i. an organ or a representative of the company commits an offence:

> “Organ” refers to any person invested, either individually or
collectively, by legislation or the articles of association, as a person
with powers of management. The notion also includes de facto
managers (i.e., someone who is deemed to be manager of the
company on the basis of his behaviour), it being noted that a
sui generis body may be considered as an organ.

> The notion of a “representative of the company” is broadly construed
by French case law and does not require the identification of a legal
representative. It includes individuals who have been granted the
right to represent the company in certain situations by a judicial
decision (including provisional administrators of a company named
by a court or a company liquidator) or through a delegation of powers
by the management of the company. French case law has extended
the notion on a case-by-case basis and, for instance, has considered
as a representative an employee signing a contract binding the
company. The French Supreme Court has held that criminal liability
for a legal person can even be triggered by a third party who is not
an employee, where that person is authorised to carry out material
acts in the company’s name and on its behalf.

and

ii. the offence is committed “on behalf’ of the company (i.e., it is an act
which is linked to its organisation, its functioning or compliance with
the legal person’s corporate objects).

For what kind of wrongdoing can a company be held
criminally liable?

Any offence may give rise to the criminal liability of a company, unless
expressly excluded by law (e.g. for press offences and defamation).

A company can be held criminally liable as the primary offender or as an
accomplice. It can also be held liable for use of criminal proceeds.

How far does criminal liability extend?

Under French criminal law, criminal liability is personal and no one is
criminally liable except for his own actions. However, this principle is
subject to a number of limitations and French case law has evolved to
bring groups of companies within its ambit.

A parent company can be held criminally liable for the actions of its
subsidiaries’ employees, to the extent that they may be treated as

“de facto representatives”, due to the transversal organisation of the
company and the nature of the duties entrusted to them, regardless of
the absence of a legal link or formal delegation of powers. In particular,
this is the case if the criminal acts did not result solely from the collusion
of certain employees but reflected “the expression of a group policy’.

Also, in the event of a merger, the acquiring company may be subject
to criminal sanctions for acts constituting an offence committed by the
acquired company prior to the transaction.



Does criminal liability extend to foreign companies?

The nationality of the company is irrelevant if the criteria for the
application of French criminal law are met. In summary, French criminal
law applies if:

> the offence was committed in France or at least one of its constituent
facts (which is broadly construed under French law) took place there;

> under certain conditions, if the offender is a French national;

> under certain procedural conditions, if the victim of a criminal offence
committed outside French territory is a French national.

French criminal law has a further extraterritorial reach for certain types
of offences, such as (i) financing terrorism or (ii) bribery of foreign public
officials and influence peddling by a French national, a person residing
in France or conducting its business in whole or part in France.

It must also be noted that French law may be applied to acts which
would not be subject to French law pursuant to the principles set out
above, but which are inseparable from acts which were committed
within French territory.

Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

Under French law, there is no general obligation to disclose suspected
criminal offences. However, there are few exceptions such as:

> for certain specific offences, i.e. for the most severe offences known
under French law as a “crime” and for a few specific offences known
as “délits” (less severely punished);

> for specific categories of persons, such as entities which are subject
to French AML requirements, in line with the EU legislation (banks,
insurers, lawyers etc.), which must report to Tracfin the “sums entered
in their books or transactions involving sums which they know, suspect
or have good reason to suspect originate from an offence punishable by
an imprisonment sentence of more than one year or are related to the
financing of terrorism”, as well as the “sums or transactions that they
know, suspect or have good reason to suspect originate from tax fraud
when at least one criterion defined by decree is met”;

> for specific transactions involving movements of capital, where
professionals who carry out, control or advise on such transactions are
required to report to the public prosecutor any transactions of which
they are aware and which involve sums that they know to be derived
from an offence punishable by more than one year’s imprisonment or
related to the financing of terrorism.

Are the prosecution authorities legally obliged
to conduct a criminal investigation into
corporate wrongdoing?

Prosecutors have broad discretion in their decision to initiate an
investigation and to prosecute, whether it concerns an individual or a
company. However, if the public prosecutors decide not to investigate or
prosecute, the victim of the offence can apply to an investigative judge,
who will have a duty to investigate the offence in question.

In any case, French authorities remain free to decide to bring charges
against both the company and its employees or either one of them.
Further to a Circular of the Minister of Justice of 13 February 2006,
public prosecutors are encouraged (i) to prosecute both the individual
and the company where an offence has intentionally been committed
by the individual for the benefit of the company and (ii) to prosecute
the company as a priority where a non-intentional offence has been
committed by an individual to the benefit of the company.

What is the position of the defendant company in
criminal proceedings?

Criminal proceedings are directed against the company, which is usually
represented by its legal representative during the criminal proceedings.
However, the legal representative may delegate their powers to represent
the company to another person.

Proceedings against a company are similar to those against an individual,
except that the legal representative of the company cannot be remanded
in custody ahead of the trial unless he is being prosecuted personally.

As mentioned, a company may be prosecuted without its organs or
representatives being personally prosecuted. However, criminal courts
must identify the organ or representative that has triggered the company’s
criminal liability if they are also to be convicted of a criminal offence.

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

In certain cases, not responding to a request of the authorities in
the context of a criminal investigation may lead to sanctions or other
consequences (e.g., an arrest warrant). However, the right to avoid
self-incrimination allows any person not to cooperate spontaneously
with the prosecution authorities.

In certain offences, French criminal law provides for a reduction of
certain penalties imposed where there has been denunciation. For
instance, according to Article 324-6-1 of the Criminal Code, anyone who
has attempted to commit the offence of money laundering is exempted
from punishment if information provided to the judicial or administrative

authority helped to prevent the completion of the offence and to

identify, if necessary, other perpetrators or accomplices (the exemption
only applies to a person who has only attempted to commit the offence).
Moreover, the term of imprisonment to be served by an offender or
accomplice in certain offences may be reduced by half if the information
provided to the administrative or judicial authority has helped to put an
end to the offence or to identify other offenders or accomplices.

In any event, criminal courts have the freedom to adapt the penalties
imposed below the maximum penalties provided for each offence. Courts
therefore take the relevant circumstances and behaviour of the person
into account on a case-by-case basis.

French criminal law is further evolving in order to encourage cooperation.
France recently introduced the Convention Judiciaire d’Intérét Public
(“CJIP"). The CJIP is the first type of deferred prosecution agreement
known to French law. Once the CJIP is signed by the corporation and the
public prosecutor, it is validated by the criminal courts but does not entail
the consequences that would follow a criminal conviction if the company
were found guilty. A recent CJIP demonstrates that the authorities may
take into account mitigating factors when determining sanctions. For
instance, the active cooperation of the company’s management during
the investigation phase and later during the negotiation phase of the CJIP
may be a mitigating factor and eventually enables the company to benefit
from a reduced fine, a staggered payment of the fine or the possibility of
not being subject to any regulatory anti-bribery supervision.

Where the company suspects fraud, the company is also encouraged by
French authorities to conduct an internal investigation, although there is
currently no legal framework for the latter under French law.

What kind of sanctions can be imposed on companies?

Criminal sanctions ordered by the criminal judge at the end of the procedure

A fine may be imposed, with the maximum amount applicable to legal
persons being five times the amount applicable to natural persons.

French criminal law generally provides for a maximum fixed amount of
the fine (upper limit). Depending on the offence at stake, the calculation
of the fine may depend on the value of the funds involved in the offence.
Criminal courts remain free to determine the exact amount of the fine
below the upper limit.

Depending on the offences, the following additional criminal sanctions
may also be imposed:

> dissolution, where (i) the company was created to commit an offence
or (i) the corporate entity was diverted from its corporate objects
in order to commit a felony or other offence punishable by a prison
sentence of three years or more;

> prohibition on exercising, directly or indirectly, one or more corporate
or professional activities, either permanently or for a maximum period
of five years;

> placement under judicial supervision for a maximum period of five years;



> permanent closure or closure for up to five years of one or more
of the company’s business establishments that were used to commit
the offence;

> exclusion from participating in public contracts, either permanently
or for a maximum period of five years;

> prohibition from conducting a public offer of securities or from having
financial instruments admitted to trading on a regulated market, either
permanently or for a maximum period of five years;

> prohibition from drawing certain cheques and using payment cards,
for a maximum period of five years;

> confiscation of assets;

> confiscation of the object which was used or intended to be used for
the commission of the offence, or of the assets which are the product
of it (for offences punishable by at least five years of prison, as may
be the case for money laundering, confiscation may be extended to all
assets whose origin cannot be justified by the liable person);

> the display or publication of the judgment; and

> the prohibition from receiving any state aid from the French state, local
authorities or a private person entrusted with a public service mission,
for a maximum period of five years.

In addition, if explicitly provided for by law, an offence may be sanctioned
by the obligation to submit to a compliance plan for a maximum period of
five years, under the supervision of the French Anticorruption Authority.

Civil sanctions ordered by the criminal judge at the end of the procedure

The French procedural system allows civil and criminal claims to be pursued
in the same set of criminal proceedings. A criminal court may therefore also
award civil compensation to the victims of the criminal offences.

Side-effects of a criminal conviction

A final criminal conviction may also lead to consequences under non-
criminal corpus of laws (e.g. automatic exclusion from public procurement
further to the conviction of a company for certain criminal offences).

Sanctions ordered by administrative authorities in case of
regulatory breaches

In certain cases, facts that are punishable as a criminal offence (such

as stock market, competition, and data protection offences) may

also constitute regulatory offences, which may be investigated and
prosecuted by the relevant administrative authority (such as the Financial
Markets Authority (Autorité des Marchés Financiers), the Competition
Authority (Autorité de la Concurrence), and the National Commission

for Information Technology and Civil Liberties (Commission Nationale

de I'Informatique et des Libertés)). The conditions for such proceedings
depend on the nature of the wrongdoing at stake and those proceedings
may differ from the criminal proceedings.

What is the relevance of an effective compliance system?

The existence of a compliance system is not a defence provided for

by French law. Generally speaking, under French criminal procedure
rules, adequate compliance structures do not mitigate the risk of being
prosecuted/fined. In practice, however, an existing compliance system
may be taken into account by criminal courts. As mentioned, the courts
remain free to take into account any relevant circumstances when
assessing the appropriate sanction to impose.

Compliance systems can also be used against defendants by prosecution
authorities depending on the wrongdoing at stake. Expectations as
regards effective compliance systems are particularly high in matters of
bribery and money laundering.

In any event, we are witnessing an increase in the number of internal
investigations, a practice that the French authorities consider to be a
sound management response.

French law currently does not provide a regulatory framework for
internal investigations, but it is best practice to comply with certain
principles such as fairness of evidence, proportionality of investigative
means, compliance with personal data regulations and presumption

of innocence. Judicial authorities are, however, not bound by the
conclusions of an internal investigation, which can also be used against
the company.

How are criminal proceedings against companies
conducted in practice?

In France, the criminal procedure is similar for corporations and individuals.

The investigation is conducted by police officers under the direction of
magistrates (the public prosecutors or the investigating judge). At the
end of the investigation, it is up to the magistrates to refer the case to the
criminal court (for it to be tried) or to dismiss the case.

In practice, the legal representative of the company (or any person
who has been delegated that power) represents it during the entire
proceedings. For instance, they can be questioned by the investigators
or the investigative magistrate on behalf of the company. The legal
representative also appears in criminal court proceedings on behalf of
the company.

Settlements between companies and the prosecution authorities/criminal
court terminating criminal proceedings are currently being developed.
Two types of settlements exist: guilty pleas and deferred prosecution
agreements (CJIP).

Likely future scope and development?

Recent regulations and case law clearly demonstrate a tougher stance
regarding corporate liability while settlements, self-reporting and
whistleblowing are being encouraged.

On the one hand, criminal courts tend to impose heavier fines on
companies found guilty of financial crimes. For instance, in December
2021, the Paris Court of Appeal sentenced a Swiss banking group to
pay a €1.8bn fine for laundering the proceeds of tax fraud and the illegal
solicitation of clients.

In addition, financial sanctions ordered under CJIP settlements can be
extremely high, as they can go up to 30% of the company’s average
annual turnover. For instance, in 2020, a French multinational group in
the aerospace sector agreed to pay the amount of €3.6bn to settle bribery
charges (the settlement being coordinated with the SFO and the DOJ).

On the other hand, French authorities encourage settlements, self-
reporting and internal investigations. In October 2021, a member of
Parliament filed a draft bill that proposed a framework for internal
investigations carried out in the context of an ongoing criminal procedure.
It also suggested the implementation of a general principle under French
criminal law, according to which companies could be “criminally liable
when their lack of supervision has led to the commission of one or more
offences by one of their employees”. However, this draft has not yet been
included on Parliament’s agenda and its future remains uncertain.



Contacts

Arnaud Eléonore

de La Cotardiere Hannezo
Partner Counsel
Tel: +33 156 43 58 26 Tel: +33 1 56 43 56 68
adelacot@linklaters.com eleonore.hannezo@linklaters.com

Law stated as at June 2022

linklaters.com

Linklaters LLP is a limited liability partnership registered in England and Wales with registered number 0C326345. Itis a law firm authorised and regulated by the Solicitors Regulation Authority. The term partner in relation to Linklaters LLP is used to refer to a member of the LLP or an employee or consultant of Linklaters LLP or any of its affiliated firms
or entities with equivalent standing and qualifications. A list of the names of the members of Linklaters LLP and of the non-members who are designated as partners and their professional qualifications is open to inspection at its registered office, One Silk Street, London EC2Y 8HQ, England or on www.linklaters.com and such persons are either solicitors,
registered foreign lawyers or European lawyers. Please refer to www.linklaters.com/regulation for important information on our regulatory position.

GC25731_F/06.22


https://www.linklaters.com
https://www.linklaters.com/regulation
https://www.linklaters.com

