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Can companies be criminally liable for wrongdoing?

How far does criminal liability extend?

Under Brazilian law, legal entities such as companies cannot be held
criminally liable, but only natural persons. Even if a legal entity is the
ultimate beneficiary of a corrupt activity, such as bribery, it cannot be
held criminally liable. Instead, the directors, management, employees
or agents of a company can be held criminally liable for their actions on
behalf of the company. However, companies may be subject to criminal
prosecution or liability in case of certain environmental crimes and they
can be prosecuted under administrative, civil and antitrust law.

For what kind of wrongdoing can a company be held
criminally liable?

As explained above, companies are, with the exception of certain
environmental crimes, generally not subject to criminal prosecution or
liability. However, they may be subject to heavy administrative sanctions
for bribery, corruption, bid-rigging, collusion, boycotts and other
anticompetitive conducts pursuant to, inter alia, the Anticorruption Law,
the Public Procurement Law and the Antitrust Laws.

Criminal liability of managers or employees does not extend to the
company. However, under the Anticorruption Law, legal entities are liable
for unlawful acts performed by their employees, managers, agents and
intermediaries, generating illegal benefits to the legal entity (civil and
administrative liability). Moreover, parent companies, subsidiaries, other
affiliates and consortia (within the scope of the respective contract) are
generally jointly and severally liable for payment of fines and
indemnification of damages resulting from unlawful acts. Corporate
successors are also liable, limited, however, to the payment of fines and
full compensation for the damage caused, up to an amount equivalent
to the transferred equity in the event of mergers or consolidations.

(This limitation will not apply if there is proof of simulation or fraud).

Does criminal liability extend to foreign companies?

No, criminal liability applies only to individuals. The foreign company

may, however, be subject to administrative and civil sanctions, e.g. if its
employees, managers, agents or intermediaries commit an unlawful act
pursuant to the Anticorruption Law while acting on behalf of the company.

Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

There is no such obligation, neither on individuals nor on companies.



Are the prosecution authorities legally obliged
to conduct a criminal investigation into
corporate wrongdoing?

Prosecution authorities are under a duty to investigate allegations which
fall within their jurisdiction, provided that there is enough evidence of
wrongdoing to justify a legal action. Even when the allegations are not
supported by enough evidence of unlawful conduct, the authorities are
under a duty to engage in preliminary inquiries to obtain further evidence.

What is the position of the defendant company in
criminal proceedings?

A company is generally only subject to administrative proceedings. In an
administrative proceeding, a defendant company has the same rights as
natural persons involved in the alleged misconduct.

However, there is a distinction in anticorruption cases. According to

the Anticorruption Law, only legal entities will be “strictly liable” for the
conduct, which means that no proof of negligence or wilful action or
inaction will be necessary to establish liability, whereas the same is not
true with regard to individuals. Rather, individuals involved in related
offences are subject to sanctions set out in the Criminal Code and other
laws (e.g. the Public Procurement Law) and, unlike companies, are
entitled to constitutional guarantees inherent in criminal law, such as the
principles of culpability and the presumption of innocence.

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

There is no legal obligation to cooperate with the prosecution authorities,
but voluntary cooperation may result in a reduction of fines. Pursuant to
the Anticorruption Law, companies will also be given credit with regard to
the ultimate calculation of sanctions for self-disclosure and cooperation.
In addition, companies that cooperate, enter into leniency agreements
and fulfil the related legal requirements (which includes admitting

the wrongdoing, ceasing the practice of the irregularity investigated,
cooperating with investigations, including by identifying other parties
involved in the wrongdoing, and providing information that can prove the
wrongdoing) can have their fines reduced by up to two-thirds of the total
and may be exempt from the obligation to publish the condemnatory
decision and sanctions imposed as a result.

What kind of sanctions can be imposed on companies?

The penalties set forth in the Anticorruption Law are harsh and divided
into administrative and judicial (only civil, not criminal) sanctions:

> Administrative sanctions include:

i. publication of the condemnatory decision in the local press of the
place where the violation happened for a period of at least 30 days,
with expenses to be paid by the legal entity; and

ii. afinein the amount of 0.1% to 20% of the gross revenue of the
legal entity in the fiscal year prior to the initiation of the investigative
administrative proceedings, excluding taxes, which shall never
be lower than the advantage obtained, if the assessment of such
amount is possible. If it is not possible to establish the value of
the gross revenue of the legal entity, the amount of the fine may
range from BRL 6,000 (roughly US$1,550) to BRL 60m (roughly
US$15.5m). The application of these sanctions does not exclude, in
any circumstance, the obligation to fully repair the damage caused.

> Judicial sanctions include:

i. the loss of assets, rights or valuables representing, directly or
indirectly, the advantage or benefit gained from the violation, except
for the rights of any third party acting in good faith, harmed by the
conducts of the offender;

ii. the partial suspension or banning of activities;
iii. the compulsory dissolution of the legal entity; and

iv. the prohibition on receiving incentives, subsidies, grants, donations
or loans from public agencies or entities and from public financial
institutions or institutions controlled by the Government, for a
period from one to five years.

The Anticorruption Law also created the National Registry of Punished
Companies (Cadastro Nacional de Empresas Punidas — “CNEP”), a
blacklisting database that makes public all administrative and civil
sanctions imposed under the Anticorruption Law. This blacklisting
database coexists with the National Registry of Corrupt and Blacklisted
Companies (Cadastro Nacional de Empresas Inidoneas e Suspensas

— “CEIS"), which makes public sanctions that restrict the right of a
legal entity to participate to a public bidding proceeding or to execute
government agreements pursuant to the Public Procurement Law and
other laws applicable to bidding proceedings.

What is the relevance of an effective compliance system?

Under the Anticorruption Law, the existence and enforcement of
compliance programmes such as audits, codes of ethics and incentives
for reporting of irregularities may provide for a reduction of penalties of
1% to 4% of the amount of fines imposed on the convicted company.
Decree No. 8,420/2015 (“Federal Anticorruption Regulation”) defines
the parameters for a compliance programme to be acceptable for the
purpose of reducing the amount of fines: a compliance programme must
be structured, applied and updated in accordance with the features and
actual risks of the activities carried out by each legal entity, which must
take actual measures to ensure that the programme is continuously
improved and adapted in order to remain effective.

The general framework and structure of an effective compliance

programme should encompass, among other requirements set forth in

the Federal Anticorruption Regulation:

i. clarity, transparency and effective engagement of the highest-ranking
officer of the corporate entity in question in the enforcement of
compliance practices and procedures (i.e. top-level commitment);

i. effective and confidential communication channels for
whistleblowers; and

. effective control mechanisms for the prevention or detection of acts
of corruption.

How are criminal proceedings against companies
conducted in practice?

The above-mentioned Federal Anticorruption Regulation sets forth

the rules for investigation, prosecution and judgment of administrative
proceedings to be filed against companies that violate the Anticorruption
Law by means of the Sanctioning Administrative Procedure (Processo
Administrativo de Responsabilizagao — “PAR”). The procedure must be
concluded within 180 days (which can be extended by the competent
authority) and the final report will then be submitted to the competent
authority for judgment and imposition of administrative sanctions, namely
fines and/or publication of the administrative decision. If the unlawful

act covered by the Anticorruption Law also constitutes a violation under
the Public Procurement Law or any other laws related to public bids and
contracts, the company’s administrative liability will be investigated under
the same PAR. Companies may negotiate leniency agreements with the
authorities in order to obtain a reduction of fines and exemption from
certain sanctions.



Likely future scope and development?

Only a few cases have been brought under the Anticorruption Law so
far, but the authorities are increasingly enforcing anti-bribery laws and
regulations against both executives and companies under the Criminal
Code or the Anticorruption Law, respectively. For instance, Brazilian
authorities investigated a massive domestic corruption case involving
the state-owned oil company Petrobras in the so-called “Operation Car
Wash”. After five years of investigations, Brazilian prosecutors charged
more than 420 individuals in connection with an alleged scheme to
overbill Petrobras, provide kickbacks to Petrobras employees to obtain
contracts and funnel money to political parties. Over 50 judicial decisions
found more than 150 people guilty and several leniency agreements
were entered into between the offenders and the Public Authorities.

In addition, on March 8, 2021, the Supreme Court of Justice annulled
the proceedings relating to certain convictions against former President
Luiz Inacio Lula da Silva on jurisdictional grounds and decided to reopen
the case.

Contacts

Although most of the allegedly corrupt conduct relating to Operation
Car Wash predated the entering into effect of the Anticorruption Law,
the development of the investigations launched and criminal and civil
proceedings filed against the individuals and corporations involved are
influencing and setting the threshold for compliance controls, not only
within the Brazilian jurisdiction, but also in relation to all entities doing
business in Brazil.

Linklaters is not qualified to advise on Brazilian law. This summary is
intended to highlight issues only and shall under no circumstance be
deemed legal advice.
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