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Can companies be criminally liable for wrongdoing?

Criminal liability of companies was introduced in Belgium by the Act of
4 May 1999 concerning the introduction of criminal liability of legal entities.
The main provision is Article 5 of the Criminal Code, which provides:

“A legal entity is criminally liable for offences that are either intrinsically
linked to the realisation of its purpose or to the pursuit of its interests,
or that, as it would appear from the precise circumstances, have been
committed for its account.

[The following] are considered as “legal entities” for the purpose of
this provision:

1° partnerships;
2° companies in the course of incorporation.

The criminal liability of the legal entity does not exclude the criminal
liability of the natural persons who are authors of the same facts or who
have participated in the facts.”

Article 5 of the Criminal Code was widely criticised in its previous version.
Indeed, the rules on the allocation of liability between the legal entity

and individuals — in the case of an unintentionally committed offence,
criminal liability could only be allocated to the person (individual or legal
entity) who committed the most serious misconduct — were difficult to
apply. Article 5 of the Criminal Code was therefore amended in July 2018
to allow the conviction of the individual along with the legal entity, even in
the case of an unintentionally committed offence.

For what kind of wrongdoing can a company be held
criminally liable?

In theory, legal entities may incur criminal liability in the same way as
individuals since the legislator did not wish to introduce a limited list of
offences. However, due to the fact that legal entities lack physical status,
the attribution of criminal liability for some offences seems inconceivable
(e.g. bigamy or rape). Nonetheless, legal entities may be held criminally
liable for offences which at first sight might seem inconceivable for a
legal entity (e.g. (involuntary) manslaughter), typically if these offences
are committed in an organised manner within that legal entity.

How far does criminal liability extend?

In principle, a company can only be criminally liable for an offence if
three components can be attributed to it: (i) the conduct forming the
offence (i.e. the act or omission), (ii) the mens rea (i.e. negligence or
intent), and (iii) the apportioning of guilt (i.e. whether the person is to be
reproached for the offence committed). However, some offences do not
require mens rea and create a so-called “objective criminal liability”
(e.g. certain environmental offences).

Whilst the conduct forming the offence will, in principle, be performed
by a physical person, its attribution to the legal entity depends on

the fulfilment of at least one of the three alternative criteria set out in
Article 5 of the Criminal Code. Hence, a legal entity will be criminally
liable for offences that are either intrinsically linked to the pursuit of its
business or the promotion of its interests, or that would appear from the
circumstances to have been committed for its benefit. Case law
suggests that these three criteria are frequently loosely, jointly or
interchangeably applied so that attribution of the conduct component

is quite easily established.



Although a legal entity necessarily operates through individuals and the
attribution of criminal liability therefore has to result from these persons’
conduct, there is no requirement to identify a particular individual as
responsible for committing a criminally punishable act or omission.

Does criminal liability extend to foreign companies?

Jurisdiction is asserted against foreign companies in the same way

as it is asserted against foreign individuals. Foreign companies can
therefore be prosecuted in Belgium if any constitutive element of the
relevant offence has been committed in Belgium (for example, drafting

a forged document in Belgium or a bribe paid in Belgium) or if they are
an accomplice to other individuals or legal entities over whom jurisdiction
can be asserted.

A parent company incorporated in country X could be held criminally
liable in Belgium if employees of the company’s subsidiary in Belgium
commit a criminal offence, for example, if the judge finds that the parent
company was responsible for deciding upon the corruption scheme.
Environmental offences (such as soil pollution located in Belgium)
committed by international conglomerates is another instance where
the criminal liability of foreign companies may be at stake.

There are some rules that extend jurisdiction in specific circumstances,
for example in bribery matters.

Is the company legally obliged to disclose criminal
offences to the competent prosecution authorities?

Companies are not obliged to self-report criminal conduct to the
prosecuting authorities, although there are some self-reporting obligations
applying to banks and financial institutions in cases of market abuse

and money laundering.

While Article 30 of the Code of Criminal Procedure imposes an obligation
on anyone — individuals and legal entities alike — who witnesses an attack
on public safety or someone’s life or property to report it to the public
prosecutor, a failure to report is not of itself criminally sanctioned.

Are the prosecution authorities legally obliged
to conduct a criminal investigation into
corporate wrongdoing?

Belgian law gives a discretion to the public prosecutor to decide whether
it is appropriate to prosecute a case or not. The public prosecutor may
therefore decide not to prosecute even after a complaint has been
brought. However, he/she may reverse such decision as long as the
prosecution is not statute-barred.

The public prosecutor is by no means required to prosecute both the
legal entity and the physical person who are potentially responsible for
committing the criminal act or omission. In practice, however, the public
prosecutor tends to prosecute both.

That said, a party that considers itself to be a victim of a criminal offence
is entitled to file a formal complaint with an investigating judge, who (unlike
the public prosecutor) will be obliged to conduct a criminal investigation.

What is the position of the defendant company in
criminal proceedings?

Legal entities may invoke the same rights as individuals against whom
criminal investigations and proceedings are brought, including the right
to a fair trial.

Is the company legally obliged to cooperate with the
prosecution authorities in the proceedings?

Companies may invoke the right not to incriminate themselves, both
if they are criminally prosecuted as well as in other (administrative)
proceedings of a criminal nature or which may result in penalties akin
to criminal sanctions.

Although not expressly provided for under Belgian criminal law, a

company may find its cooperation efforts taken into account when
the judge considers mitigating circumstances, which may result in
a reduction of the sanction. However, case law provides numerous
examples of companies being sanctioned despite full cooperation.

In proceedings belonging to the broad sphere of administrative law, the
absence of cooperation may constitute an offence as such, leading to
administrative penalties akin to criminal sanctions (although this would in
fact constitute a violation of the right to silence). As is the case in criminal
law, a reduction in the penalties might also be available in the event of
due cooperation with the administrative authorities (e.g. the notion of
leniency in the context of competition law).

Since the adoption of the Act of 22 July 2018, Belgian criminal law also
provides for a formal “repentance” regime which, in essence, allows the
public prosecutor to enter into an agreement with a suspect who makes
substantial, revealing, sincere and complete statements regarding the
involvement of third parties and, as the case may be, his or her own
involvement in (attempted) serious criminal offences (including, for
example, public or private bribery). The agreement will typically contain a
commitment from the public prosecutor to impose a lower sentence than
the prosecutor would otherwise have claimed. The written agreement
between the prosecutor and the suspect requires court approval. This
repentance regime has to date most notably been used in the framework
of a major criminal investigation into alleged bribery and fraud by football
agents, club managers and referees.

What kind of sanctions can be imposed on companies?

Typically, criminal provisions do not mention sanctions specifically for
legal entities. Instead, at least for the two most serious types of offences
(crimes and misdemeanours), the criminal sanctions provided for
individuals will apply, with prison sentences being converted into fines
by a specific mechanism, where necessary.

In addition, other sanctions for companies such as dissolution,
prohibition to undertake corporate activities, closure of a company

unit, confiscation of assets and publication of the verdict may apply.

The sanction of dissolution may only be ordered if the legal entity was
intentionally set up for conducting the offences or if it was intentionally
diverted from its objective to conduct such activities. There is no general
maximum sanction applicable to companies.

However, bribery is subject to potential fines of up to €800,000 for
private bribery and up to €14.4m for certain types of public bribery.

The existence of compliance schemes and prevention mechanisms may
have a beneficial impact in terms of reducing the punishment which is
ultimately imposed on a company as a mitigating circumstance.

Breaches of other administrative laws (such as legislation on market
abuse, environmental, public procurement and tax legislation) may also
carry quasi-criminal sanctions. Examples include administrative fines, tax
increases and exclusion from public tenders.



What is the relevance of an effective compliance system?

A company may try to avoid being found criminally liable for an offence
by focusing on preventing wrongdoing within its organisation. It would
appear from reported cases that companies are often convicted on the
basis of faults in their management, internal structure and governance.
Such faults may consist of inefficient delegation (e.g. attribution

of responsibilities to incompetent persons, provision of insufficient
resources to the responsible person), poor communication lines,
shortcomings in environmental or safety policy, insufficient training of
staff or unreasonable budgetary restrictions.

In this respect, the sector in which the company operates and the
nature of its activities are likely to be factored into the analysis of
whether a more or less stringent standard of diligence needs to be
applied. Furthermore, compliance schemes and internal rules should
be effectively applied and not remain a mere formality if the company
wants them to have any beneficial impact.

Companies will be less exposed to attribution of criminal liability where
the unlawful conduct occurs only occasionally within the organisation.
The more systematic or structural such conduct becomes, the more likely
a company will be held liable, certainly once a company has become
aware of the occurrence of the previous wrongdoing or has been made
aware of it by the criminal authorities. A company may then be held liable
for failing to follow up the conduct, or even be attributed with an intention
to continue the wrongdoing. It will therefore be key for companies to
develop effective detection mechanisms and ensure any allegations of
wrongdoing are adequately followed up.

Contacts

How are criminal proceedings against companies
conducted in practice?

Proceedings conducted against companies are conducted in exactly the
same manner as proceedings against individuals, with the exception that,
in some cases, the court may require that the company be represented
in the procedure by a special representative.

It is also quite common practice for a company that is criminally
prosecuted to enter into a settlement with the public prosecutor or

the regulator, in order to bring an end to the criminal prosecution or
administrative proceedings. Companies may also try to include settlement
of claims against the individuals responsible for the conduct (e.g. the
company’s CEO) within the scope of the settlement agreement.
Although expensive, this option is often preferred by companies as it
avoids the publicity that is inherent to a criminal trial and the recognition
of any criminal liability. However, a criminal settlement requires the
recognition of a civil wrongdoing and the compensation of the victims
(including e.g. the tax authorities in cases of tax fraud).

Likely future scope and development?

While there is no expected upcoming legislation exclusively dealing with
the criminal liability of companies in Belgium, a general review of the
Belgian Criminal Code (and the Belgian Code of Criminal Procedure)

has been initiated by the former Belgian Minister of Justice. This review
should lead to transversal modifications, for instance on the computation
and application of penalties. However, with respect to the criminal
liability of companies specifically, in the current draft of the new Belgian
Criminal Code (and the current draft of the new Belgian Code of Criminal
Procedure), no fundamental changes would be made.
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