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There are several statutory offences which, although not strictly speaking 
vicarious liability offences, can be said to operate as such.

The corporate offence of failing to prevent bribery under section 7 of the 
Bribery Act 2010 (“UKBA”) is one such offence. Under this provision, 
a company can be held liable for bribery committed by a “associated 
person” (such as an agent, employee or subsidiary) where the company 
has failed to implement “adequate procedures” to prevent wrongdoing by 
such persons. The more recently introduced corporate offences of failing 
to prevent the facilitation of tax evasion under the Criminal Finances Act 
2017 (“CFA”) have adopted a similar model. This type of provision makes 
it easier to prosecute a company for wrongdoing by removing the need to 
show the “controlling mind and will” of the company (discussed further 
below) was involved in or knew of the criminal conduct; the company’s 
liability rests on failing to take adequate steps to prevent it.

The offence of corporate manslaughter created by section 1 of the 
Corporate Manslaughter and Corporate Homicide Act 2007 (“CMCHA”) 
is another offence by which companies and other organisations can be 
held liable for wrongdoing. This offence applies only in the most serious 
corporate failings which result in death. There is a high threshold for 
liability, requiring proof of a gross breach of the relevant duty of care, and 
failings of senior management must have formed a substantial element of 
the breach. However, there is no need to show that an individual who was 
the “controlling mind” of the organisation was personally responsible for 
the offence. Liability for the offence is assessed by looking at the failings 
of the organisation as a whole.

The identification principle

Where no specific legislation imposes liability on a company for criminal 
conduct by another, it is generally necessary for a prosecutor to invoke 
the principle of “identification” in order to hold a company criminally 
liable for misconduct. Under this principle, the acts and states of mind  
of directors and managers who represent a company’s “directing mind 
and will” are imputed to the company, which can then be held liable for 
the wrongdoing.

Can companies be criminally liable for wrongdoing?

Yes, companies have been criminally liable for wrongdoing in the UK for 
many decades.

For what kind of wrongdoing can a company be held 
criminally liable?

A company can be held criminally liable for a wide range of offences. 
With a few exceptions, criminal offences in the UK are created by 
statutes. These usually make it an offence for “a person” to do or fail to 
do a particular act. By virtue of the Interpretation Act 1978, unless the 
statute indicates otherwise, “a person” will include a company.

There are a number of ways in which a company can be held criminally 
liable for wrongdoing.

Strict liability offences

Crimes which do not require a mental element (mens rea) or negligence 
as to one or more elements in the relevant conduct are known as 
offences of strict liability. Offences of strict liability are capable of being 
committed by a corporate body. Since there is no need for proof of  
mens rea, there is no difficulty in establishing fault on the part of a 
company. They most commonly arise in quasi-regulatory areas of  
criminal law, such as environmental, health and safety, food and drug 
safety and trading standards and are most usually created by statute.

Vicarious liability

Under the doctrine of vicarious liability, a company can be held criminally 
liable for the acts of its individual employees or agents where a natural 
person would similarly be liable for such conduct. Vicarious liability does 
not imply any attribution of wrongdoing to the company – it is simply 
a rule of law by which a company can be held strictly liable for the 
wrongdoing of someone else.

https://www.legislation.gov.uk/ukpga/2010/23/contents
https://www.legislation.gov.uk/ukpga/2017/22/contents/enacted
https://www.legislation.gov.uk/ukpga/2017/22/contents/enacted
https://www.legislation.gov.uk/ukpga/2007/19/contents


The corporate offences of failing to prevent the facilitation of tax evasion, 
introduced by the CFA in September 2017, operate in a similar fashion. 
In relation to the evasion of UK taxes, section 45 of the CFA provides 
that an offence will be committed where there is criminal tax evasion by 
a taxpayer (either a legal or natural person) and criminal facilitation of 
this offence by an “associated person” of a relevant body. Facilitation 
of the tax evasion offence includes taking steps with a view to, or being 
knowingly concerned in, or aiding, abetting, counselling or procuring, 
tax evasion by the taxpayer and may be committed by a corporate or 
partnership, no matter where in the world it was incorporated or formed.

If the evasion is of a foreign tax, the conditions are narrower in that where 
the relevant body is an overseas corporate or partnership, it must carry 
on business in the UK or at least part of the criminal facilitation must 
have taken place in the UK for that body to be subject to the offence.

Organisations which may be liable under the CMCHA include companies 
and partnerships incorporated or formed overseas (section 25 CMCHA), 
provided that the harm resulting in the death was sustained in the UK.

Is the company legally obliged to disclose criminal 
offences to the competent prosecution authorities?

There is no general obligation under English law, either on individuals 
or companies, to report criminal offences. This is subject to exceptions 
in two particular areas. First, there are duties to report in the context 
of terrorism, such as the obligation to pass on information which may 
be of assistance in preventing the commission of an act of terrorism. 
Secondly, the Proceeds of Crime Act 2002 makes it a criminal offence for 
those employed in the “regulated sector” to fail to report any suspicions 
they have of money-laundering. Examples of activities falling within the 
regulated sector include: accepting deposits from the public; offering life 
assurance or investment services; performing statutory audit work; and 
operating a casino.

Firms regulated by the Financial Conduct Authority (“FCA”) and 
Prudential Regulation Authority (“PRA”) are obliged under Principle 11 of 
the FCA’s Principles for Business and Fundamental Rule 7 of the PRA’s 
Rules to notify them of anything of which they would reasonably expect 
to be notified. The requirement is very wide and will cover any potentially 
criminal activity of which the firm knows or suspects.

It may also be advisable, depending on the facts of a particular case, for 
a company to report offences even where there is no positive obligation 
to do so. There has been an increasing emphasis on corporates self-
reporting wrongdoing, particularly in the field of business and financial 
crime. Certain law enforcement agencies, the Serious Fraud Office 
(“SFO”) in particular, will take into account whether a company has self-
reported wrongdoing when considering whether to offer that company a 
deferred prosecution agreement (“DPA”) to deal with the misconduct. 
This is discussed in more detail below.

How far does criminal liability extend?

Case law has established that the appropriate test for the court under the 
identification principle is whether the individual in question had sufficient 
status and authority to make his or her acts the acts of the company, 
such that the individual is to be treated as the company itself. The 
leading case of Tesco Supermarkets Limited v Nattrass [1972] AC 153 
held that it will be senior officers of a company, at or close to board level, 
whose acts are capable of being identified with the company, as opposed 
to those acting merely as the company’s agents or servants. However, 
this is a complex area of law. The key consideration is the nature of 
the power that the relevant individual exercises; the individual’s title is 
unlikely to be determinative. It follows that individuals other than directors 
or senior executives may be found to have been the company’s “directing 
mind and will” under particular circumstances.

In practice, this constitutes a high threshold for establishing corporate 
liability, especially for larger companies whose directors and senior 
officers may be far removed from the levels where criminal activities  
take place.

Does criminal liability extend to foreign companies?

Generally, whether UK authorities will prosecute a foreign company for 
wrongdoing is a decision to be made by the prosecutors and investigators 
of any relevant jurisdictions involved. Specific factors will be considered 
when reaching a decision where to prosecute.

In certain cases, legislation may extend UK criminal liability to offences 
committed by foreign companies. For example, under section 7 UKBA, 
a company may be liable to prosecution in the UK if a person associated 
with that company bribes another person intending to obtain or retain 
business or an advantage in the conduct of business for the company 
and the company has no adequate procedures in place designed to 
prevent bribery. Under section 7(5) UKBA, this provision extends to 
companies and partnerships carrying on business in the UK, no matter 
where they are incorporated. “Carrying on a business” is not defined in 
the UKBA but includes engaging in commercial activities, irrespective of 
the purpose for which profits are made. Under guidance published by the 
Ministry of Justice (“MoJ”) to accompany the UKBA, a “common sense 
approach” is to be applied by the courts when deciding whether a foreign 
company has a “demonstrable business presence” in the UK, such that it 
would be caught by this provision.

Are the prosecution authorities legally obliged  
to conduct a criminal investigation into  
corporate wrongdoing?

There are a number of law enforcement agencies which may investigate 
and/or prosecute corporate wrongdoing, including the police, the 
SFO, the FCA, the National Crime Authority, Her Majesty’s Revenue 
and Customs and the Insolvency Service criminal enforcement team. 
These are, generally speaking, under a duty to consider whether to 
investigate allegations which fall within their ambit, including allegations 
which suggest wrongdoing by a company, but are not obliged to. As to 
the decision whether to prosecute, this will be determined following a 
two-stage test based on evidential sufficiency and whether prosecution 
is in the public interest, as set out in the Code for Crown Prosecutors. 
This test applies to both individual and corporate suspects. There is 
formal “Guidance on Corporate Prosecutions”, which makes it clear 
that although corporate prosecutions should not be seen as a substitute 
for prosecutions of individuals, they are important in capturing the “full 
range of criminality” and ensuring “public confidence in the criminal 
justice system”.

What is the position of the defendant company in 
criminal proceedings?

A company will have the same general rights as an individual defendant 
in criminal proceedings. For example, it will have the right to be 
represented and the same burden and standard of proof will apply. 
Although (for the reasons set out above) it will usually be necessary for 
the prosecution to identify an individual who, in the particular case, was 
the “directing mind and will” of the company, conviction of the company 
is not contingent upon conviction of that individual. Criminal proceedings 
against the company are not, therefore, ancillary to criminal proceedings 
against the individual(s). The “Guidance on Corporate Prosecutions” 
envisages that a company will usually be tried at the same time as (i.e. in 
the same trial as) relevant individuals, although this will not necessarily 
be the case.

Is the company legally obliged to cooperate with the 
prosecution authorities in the proceedings?

At the investigation stage, certain law enforcement agencies have powers 
to require information from companies. For example, the SFO may require 
a company to produce documents or to answer questions (through a 
representative), pursuant to a “section 2 notice”. It is a criminal offence to 
fail to comply with such a requirement, although there are limitations on 
the use to which the SFO might put any evidence obtained in this manner 
in any criminal proceedings against the company.



Outside the context of these powers, cooperation by the company during 
an investigation is voluntary. However, the extent to which a company 
should cooperate with the authorities during an investigation has been 
the subject of considerable recent judicial and prosecutorial comment. 
Further, the “Guidance on Corporate Prosecutions” and the DPA Code 
of Practice (the “Code”) indicate that cooperation is a relevant factor 
in considering whether it would be appropriate to deal with the alleged 
wrongdoing by way of a DPA. Cooperation is defined in the Code as 
assistance going “above and beyond what the law requires”. 

Since February 2014, companies may be offered DPAs by a prosecutor 
in certain circumstances. DPAs provide a means by which a commercial 
organisation allegedly involved in criminal wrongdoing may agree with 
a UK prosecutor to various sanctions and penalties, approved by the 
court, in return for which the prosecutor agrees not to prosecute the 
organisation for the wrongdoing. At the time of writing, there have been 
12 DPAs concluded by companies, all with the SFO. 

While a self-report to a prosecutor may be looked on favourably, it may 
not always be necessary, provided the company concerned makes 
amends during the course of the investigation. Rolls-Royce Plc was 
able to secure the third DPA in 2017 despite failing to self-report what 
the judge termed “egregious criminality over decades”, as a direct 
result of its “extraordinary co-operation” with the SFO. This included 
permitting the SFO to interview witnesses first and agreeing to disclose 
all memoranda relating to its own internal interviews, waiving privilege 
(on a limited basis). Sir Brian Leveson, President of the Queen’s Bench 
Division, in his judgment confirming the DPA, said that the company 
“could not have done more to expose its own misconduct, limited neither 
by time, jurisdiction or area of business” and equated this cooperation to 
self-reporting. 

Similarly, approving the fourth DPA to be concluded (that with Tesco 
Stores Limited in 2017), Sir Brian Leveson held that a key criterion 
justifying the DPA was Tesco’s exemplary standard of co-operation with 
the investigation. On discovering substantial irregularities in its reported 
accounts, Tesco Plc promptly met the SFO and immediately committed 
to full cooperation, including refraining from interviewing potential 
witnesses and agreeing a limited waiver of privilege.  

Airbus SE was aware of issues in its business from 2014 but only 
reported to the SFO in April 2016 and even then, only because it 
was concerned about third party disclosure. Nonetheless, due to its 
“exemplary” cooperation, it was able to secure a DPA in 2020. While 
cooperation of itself may not always guarantee a prosecutor’s agreement 
to a DPA and all decisions will be fact specific, it will undoubtedly go a 
long way.

The extent of corporate cooperation has also been held to be material 
to the level of discount applied to the financial penalty imposed for the 
wrongdoing, with the financial penalties imposed as part of the DPAs 
concluded so far being reduced by up to half as a result of the extensive 
cooperation provided by the companies concerned.

What kind of sanctions can be imposed on companies?

Criminal statutes generally provide for two sorts of sanction: 
imprisonment (up to a certain number of years) and a specified or 
unlimited fine. A company cannot be imprisoned, although if individuals 
are separately convicted in relation to the same activity, they may be. 
In the event of a corporate conviction, the sentencing court will almost 
inevitably impose a fine. Since October 2014, new sentencing guidelines 
have applied to companies convicted of offences of fraud, bribery or 
money laundering. These make it clear that the sentencing court should, 
through a combination of a fine and any orders for compensation or 
confiscation, seek to achieve the removal of all gain and impose any 
appropriate additional punishment. For example, in serious cases of 
bribery, the penalty might be four times the gross profit from the contract 
obtained, although there is usually no financial maximum set by law. 
Rather, the court will use multipliers set out in the sentencing guidelines 
to achieve an appropriate figure.

There have to date been very few criminal penalties imposed on 
companies for financial crime in the UK. Most penalties have taken 
the form of civil recovery orders, which are a non-criminal sanction. 
Companies have also been found liable to pay over dividends and 
payments received as a result of contracts obtained by corruption by 
subsidiaries. In January 2016, Smith & Ouzman Limited was convicted 
of bribing foreign public officials and ordered to pay £2.2m, consisting of 
a fine of over £1.3m, a confiscation order of almost £900k and £25k in 
costs. In February 2016, Sweett Group plc pleaded guilty to an offence 
under section 7 of the UKBA and was ordered by the court to pay 
£2.25m, comprising a £1.4m fine and £850k by way of confiscation,  
and £95k in costs.

In December 2018 Alstom Power Ltd was ordered to pay £18m in fines, 
compensation and costs having pleaded guilty to a charge of conspiracy 
to corrupt (that is, paying bribes) to obtain a contract to refit part of a 
Lithuanian power plant. A related company, Alstom Network UK Ltd, had 
been convicted at trial in April 2018 of similar corrupt conduct in relation 
to transport and infrastructure contracts in Tunisia. In November 2019 
it was fined £15m and ordered to pay an additional £1.4m to cover the 
SFO’s costs.

Sentencing courts are obliged to take guilty pleas into account when 
assessing fines. A company which has pleaded guilty either to the 
offence charged or to some lesser offence (as part of a negotiated 
plea) can expect to receive a lower fine than if it had fought the case 
unsuccessfully. The degree of discount depends on the stage at which 
the guilty plea is entered but may amount to up to a third of what would 
have been imposed following a contested trial.

Additionally, conviction for certain types of offences (such as corruption) 
may result in mandatory exclusion from public sector tenders (subject to 
an exception based on “overriding requirements in the general interest”). 
Other offences, if they relate to the conduct of business, may give rise to 
a discretionary exclusion from such tenders. Other types of non-criminal 
sanction may include suspension or variation of a licence by a regulator 
(such as the FCA in the case of a financial institution).

Separately, it is worth noting that at the time of writing, following two 
cases brought against individuals, the Attorney General has appointed 
Sir David Calvert-Smith, a former Director of Public Prosecutions, to 
lead an independent review into the workings of the SFO. The review 
is focused on findings by the Court of Appeal in a case which saw the 
quashing of an individual’s conviction for fraud in the Unaoil case and the 
SFO’s policies, practices, procedures, and related culture. Any outcomes 
of this review may impact the conduct of future cases brought against 
companies, as well as individuals.  

What is the relevance of an effective compliance system?

The existence of an effective compliance system will generally be 
most relevant at the public interest stage of the prosecutor’s decision 
referred to above, or when the SFO is deciding whether to offer a DPA. 
For example, the “Guidance on Corporate Prosecutions” notes that a 
prosecution is more likely to be in the public interest where the offence 
was committed at a time when the company had an ineffective corporate 
compliance programme. The existence of a “genuinely proactive and 
effective corporate compliance programme” will be a public interest 
factor against prosecution.

If criminal proceedings are brought, the existence of an effective 
compliance system will not usually amount to a defence in criminal 
proceedings unless, as with the UKBA or CFA corporate offences, the 
relevant statute specifically provides for it. Even outside these offences, 
however, the existence of an effective compliance system may be 
relevant when the court assesses the level of financial penalty in the 
event of a criminal conviction.

There has only been one case to date on the impact of an effective 
compliance system on a decision to prosecute a company under  
section 7 UKBA. Following the conviction for bribery of its former  
director and a contract partner, London-based Skansen Interiors Limited 
(“SIL”) was found guilty in February 2018 of the corporate offence of 
failing to prevent bribery under section 7 UKBA. SIL’s defence of having 
adequate procedures in place was not accepted by the jury and the  
case shed some light on what procedures would be considered 
“adequate” to rebut a charge under section 7 UKBA.
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How are criminal proceedings against companies 
conducted in practice?

There is no formal mechanism for companies to negotiate a settlement 
of criminal proceedings with a prosecutor without court approval. Even 
where formal plea discussions take place and the prosecutor agrees 
in principle to the payment of a particular fine, the ultimate decision is 
for the court. That said, it is common for a company to negotiate with 
a prosecutor by offering to plead guilty to a lesser offence. If these 
negotiations are successful, the court cannot force the prosecutor to 
proceed with the more serious charge. As noted above, since February 
2014, companies may be offered DPAs in certain cases. Such an 
agreement is likely to include the payment of a financial penalty and the 
disgorgement of profits and may include a review of the company’s anti-
corruption and/or anti-fraud policies and monitoring by an appropriate 
third party. Prosecution would then be deferred for a set period, usually 
three years. Again, court approval is needed.

Likely future scope and development?

For some years, concerns have been raised by UK prosecutors and other 
enforcement authorities over the perceived difficulties in prosecuting 
companies resulting from the identification principle. Identifying 
a directing mind within a company is not always straightforward, 
particularly in a world where decision-making is increasingly 
decentralised and businesses frequently operate at a multi-national level. 
This remains a source of frustration for investigators and prosecutors 
in the UK and is reflected in the relatively low number of corporate 
prosecutions to date. 

Government pronouncements over the years have frequently suggested 
that reform may be on the cards. Calls for the review of English law 
regarding corporate criminal liability have also come from the SFO, anti-
corruption NGOs and even the House of Lords Select Committee. 

A Call for Evidence on Corporate Liability for Economic Crime published 
by the MoJ in January 2017 resulted in no clear consensus from 
respondents on what should replace the identification principle if it 
were to be revised. In November 2020, the Government asked the Law 
Commission (“LC”) to re-examine the issue, who issued a discussion 
paper for consultation in May 2021. The results of that consultation 
were published in June 2022 in the LC’s Options Paper (the “Paper”). 
While not making concrete recommendations, the LC set out the 
options for reform and ruled others out. In short, the LC has concluded 
that while retaining the identification principle remains an option, its 

retention may necessitate the introduction of new corporate offences 
of failing to prevent wrongdoing, particularly in the area of economic 
crime. It suggests that specific failure to prevent offences, such as the 
failure to prevent fraud, human rights abuses, ill-treatment or neglect 
and computer misuse, might be considered in the first instance. 
Organisations would have a defence if they could prove they had in place 
such prevention procedures as were reasonable in the circumstances, 
or it was reasonable not to have any such procedures in place. The 
Government should be required to publish guidance on what prevention 
procedures an organisation might put in place to prevent the offence.

The LC rejected the doctrine of respondeat superior (“let the master 
answer”) as exists in the US, along with models under which a corporate 
body could be held liable on the basis that its corporate culture or 
policies and procedures encouraged or permitted commission of 
the offence by employees, (such as is the position under Australian 
Commonwealth law). 

The Paper has already been branded “limited and unambitious” by 
MPs and anti-corruption groups. Whatever the outcome of this latest 
discussion, the question of how and when an English corporate should 
be held to account for the misconduct of those acting on its behalf is 
likely to continue to be the topic of argument and debate for some time  
to come. However, as enforcement authorities have repeatedly called 
for a review of corporate criminal liability in the UK, particularly in the 
context of financial crimes, it is likely that some degree of reform will  
be forthcoming.
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