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How far does criminal liability extend?

According to the wording of the Law, the offence (either act or omission) 
has to be attributable to one of the company’s legal corporate bodies 
or to any of its de jure or de facto managers/directors or any person, 
acting either individually or as part of an organ of the legal entity, who 
has a leading position, based on a power of representation or a power 
to take decisions on behalf of the legal person or a power to exercise 
control within the legal entity. In addition, the legal entity may be held 
liable where a lack of supervision or control by that person has made the 
commission of the crime or misdemeanour possible, by another person 
subject to his/her authority, in their own interest. 

Whereas the wording of the Law (“in the name of the legal entity”) seems 
to indicate that the offence must have been committed in the course 
of the legal entity’s activities, the fact that a legal corporate body or a 
manager/director or any person who has a leading position may have 
acted outside their scope of competence does not seem to be relevant. 
However, the offence must have been committed “in the interest“ of the 
legal entity. In this context “interest” is to be understood as any financial 
or non-financial interest of the legal entity, i.e. the fact that the company 
did not derive any economic profit from the offence is not necessarily 
a reason to exclude the legal entity’s criminal liability. The interests of 
the legal entity may be considered to be those that oppose the personal 
interests of the manager/director or those of any third party. Offences 
committed in the exclusive interest of the perpetrator (natural person) are 
thus excluded (e.g. misuse of company assets).

Can companies be criminally liable for wrongdoing?

Corporate criminal liability was introduced in the Luxembourg legal 
system by a law of 3 March 2010 (the “Law”). The provisions of the  
Law have been incorporated into the Luxembourg Criminal Code (articles 
34 to 40) as well as the Luxembourg Code of Criminal Procedure and 
entered into force on 15 March 2010.

This liability applies to all legal entities which are subject to private or 
public law except for the State and municipalities (communes).

The only requirement provided for by the Law is for the relevant legal 
entity to have legal personality. Hence, companies in the process of 
incorporation (sociétés en formation), groups of companies (groupes de 
sociétés) as well as temporary associations (associations momentanées) 
and venture associations (associations en participation) fall outside of the 
scope of the Law.

For what kind of wrongdoing can a company be held 
criminally liable?

According to the Law, a legal entity may be held liable for crimes (crimes) 
or misdemeanours/offences (délits) as provided for in the Luxembourg 
Criminal Code as well as in other relevant special laws, which have been 
committed in its name and in its interest. There is no limitation as to 
the crimes and offences for which a corporate entity may be held liable. 
However, certain crimes and misdemeanours can – by their very nature – 
only be committed by natural persons and are thus excluded. In addition, 
minor offences (contraventions) are excluded from the scope of the Law.



	> Since the Law dated 17 December 2021, a foreigner who committed 
a money laundering offence outside Luxembourg and who is not 
a Luxembourg resident or has not been found in the territory of 
Luxembourg, may still be prosecuted, even when the offence is not 
punishable under the law of the country where it was committed and 
the Luxembourg authority has not received either a complaint from the 
victim or a request from the authority of the country where the offence 
was committed.

	> Further, following the principle of “aut dedere, aut judicare” (either 
extradite or prosecute), Luxembourg can prosecute foreigners who 
are not extradited and who have committed one of the following 
crimes outside Luxembourg: attacks against individuals that enjoy 
international protection, acts of terrorism or financing of terrorism, 
serious violations of human rights, acts of torture, prostitution and 
sex trade, human trafficking, child pornography, sexual advances or 
propositions to a minor using means of electronic communication and 
certain IT-related infractions.

	> Lastly, a foreigner who has been an accomplice to a crime committed 
by a Luxembourg citizen outside Luxembourg territory can be 
prosecuted either jointly with the Luxembourg citizen or after the latter 
has been prosecuted.

Is the company legally obliged to disclose criminal 
offences to the competent prosecution authorities?

There are no specific rules which impose an obligation upon legal entities 
to self-report criminal offences.

Are the prosecution authorities legally obliged  
to conduct a criminal investigation into  
corporate wrongdoing?

Under Luxembourg criminal law, the prosecution office has discretion 
whether to conduct criminal investigations. Article 23 of the Luxembourg 
Criminal Procedure Code states that “[t]he State prosecutor shall be 
informed of complaints and accusations and shall determine what action 
is to be taken in respect of them”.

This principle should, however, be seen in conjunction with the 
Luxembourg rules of criminal procedure according to which a victim 
may file a criminal complaint together with a claim for damages with an 
investigating judge. In such a case, the investigating magistrate loses 
discretion and has the obligation to open a formal investigation (although 
this may not necessarily lead to an actual prosecution).

Does criminal liability extend to foreign companies?

The Luxembourg Criminal Code does not distinguish between foreign and 
national companies but between two types of natural persons: foreigners 
and nationals/residents. It makes a further distinction between crimes 
and offences committed by foreigners (for example, the foreign director 
of a foreign company) within the territory of Luxembourg and crimes and 
offences committed by foreigners outside the territory of Luxembourg.

Crimes and offences committed by foreigners within the territory of 
Luxembourg are punished in exactly the same way as crimes and 
offences committed by nationals or residents. Just like nationals or 
residents, foreigners may be held liable for crimes and offences provided 
for by the Luxembourg Criminal Code as well as by other relevant 
special laws. For example, the foreign director of a company which is 
not incorporated under Luxembourg law may be held criminally liable, 
together with the company, if he commits acts of bribery within the 
territory of Luxembourg in the name and in the interest of the company.

As regards crimes and offences committed outside the territory of 
Luxembourg by foreigners, the law distinguishes between crimes and 
offences which have been partly committed in Luxembourg and crimes 
and offences committed entirely outside Luxembourg.

	> Crimes and offences partly committed outside Luxembourg are 
considered to be committed within the jurisdiction of the Luxembourg 
courts – and may hence incur criminal liability – if any one element of 
the crime or offence took place within the territory of Luxembourg.

	> If the crime or offence is committed entirely outside the territory 
of Luxembourg, a foreigner cannot in principle be held liable (and 
consequently no corporate criminal liability under Luxembourg law 
can be incurred). It is only in certain specific cases determined by 
the law that the foreigner may be held liable for crimes and offences 
committed entirely outside Luxembourg, namely those that are 
considered as particularly harmful to society or to individuals, such as: 
crimes against the state or against public security, acts of terrorism 
and financing of terrorism, provocation of terrorism, recruitment of 
terrorists and training of terrorists, forging money, forging passports or 
similar documents, corruption and unlawful taking of interests, private 
bribery, crimes against the protection of minors, prostitution, control 
of prostitution (“sex trade”), rape, indecent assault, violating public 
decency, smuggling of migrants and human trafficking, false testimony 
or incitement of a false testimony before an international tribunal  
and acts of torture committed against a Luxembourg citizen  
or a Luxembourg resident.

	> In addition, pursuant to the Law dated 9 December 2021, a foreigner 
who committed a crime or a misdemeanour outside the territory of 
Luxembourg punishable under Luxembourg law may be prosecuted 
when it has been committed against a citizen of Luxembourg or  
when the victim is habitually resident in Luxembourg at the time of 
the offence.   

What is the position of the defendant company in 
criminal proceedings?

The Law does not distinguish between crimes committed by legal entities 
or by individuals. The company therefore has the same rights as an 
individual against whom criminal proceedings are conducted.

According to article 34 of the Luxembourg Criminal Code, “the criminal 
liability of legal entities does not exclude that of natural persons who 
perpetrated or were accomplices to the same offences”. This cumulative 
nature of criminal liability of companies aims at preventing natural 
persons from using legal entities to evade or conceal their personal 
criminal responsibility. The prosecutor or the plaintiff may thus elect to 
sue (i) both the legal entity and the individual who physically committed 
the offence or (ii) the individual only or (iii) the legal entity only.

The recitals of the draft Law stress that, although it is not necessary for 
the actual perpetrator (legal corporate body or de jure/de facto manager/
director) to be sued and sentenced, their guilt must be established by 
the court. In order to hold the legal entity criminally liable, the judge must 
declare that all the essential elements of the offence were committed. 
Hence, if criminal proceedings are commenced against both the 
company and the individual perpetrator and the latter is found not guilty 
or not responsible, the legal entity may not be successfully charged with 
the criminal offence at issue.

Is the company legally obliged to cooperate with the 
prosecution authorities in the proceedings?

No specific rules impose an obligation to cooperate with the  
prosecution authorities or establish a reward system for cooperation  
on a voluntary basis.
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What kind of sanctions can be imposed on companies?

In terms of sanctions, the Law provides for fines, special seizure 
proceedings, the exclusion from procurement processes (marché 
public) and dealership agreements (concessions), as well as dissolution 
and liquidation of the legal entity. These sanctions may be applied 
alternatively or cumulatively.

In general, fines may vary from a minimum of €500 for both crimes and 
misdemeanours to a maximum of €750,000 for crimes only.

A specific “conversion system” is provided for offences punishable by 
imprisonment (terms of imprisonment being converted into fines).

For specific offences (e.g. offences regarding the security of the state, 
terrorism, money laundering, illegal taking of interests, bribery and 
corruption, etc.), the above maximum amounts may be multiplied by five, 
raising the maximum fine for these crimes to €3,750,000. In the case of 
re-offending, the maximum applicable fine will be substantially increased. 
For specific offences, there is special legislation that provides for fines 
that derogate from the general rules (e.g. in the case of market abuse, 
the fines applicable pursuant to the Law of 23 December 2016 have a 
wider range and may vary from €500 to €15m).

Special seizure may apply to the assets that are the object of the offence, 
that were used to commit the offence or that were gained through the 
offence or acquired with the proceeds of the offence.

Dissolution and liquidation may apply when the legal entity was set up 
for the purpose of committing the offence or used to perpetrate a serious 
offence (as further specified in the Law). This sanction is not applicable 
to public legal entities.

The Law neither sets out specific circumstances in which liability 
will be excluded nor does it provide for mitigating factors. However, 
courts generally take into account the cooperation of the perpetrator 
and its attempt to redress the damage caused as mitigating factors in 
determining the penalty.

What is the relevance of an effective compliance system?

Generally speaking, the prosecution must establish wilful fault in order for 
a legal entity to incur criminal liability. Therefore, a defence based on the 
existence of sufficient control mechanisms/compliance systems could be 
taken into account, if the compliance systems are effective to the point 
that wilful fault can be excluded. There is no case law in which it was 
held that sufficient control mechanisms could be a mitigating or even 
exonerating factor for the prosecuted legal entity.

However, one court (confirmed on appeal) found a company criminally 
liable on grounds of a lack of internal organisation; in this case, the lack 
was attributable to the director of the company.

How are criminal proceedings against companies 
conducted in practice?

The number of criminal cases conducted against companies remains 
limited. So far, the cases relate to the absence of sufficient security 
measures/lack of precaution by the company, which has resulted in 
accidents and caused injuries.

Investigations and prosecutions in cases of criminal proceedings against 
companies are carried out according to the general rules contained in 
the Criminal Procedure Code and the Criminal Code. The plea-bargaining 
procedure may be frequently used in the future to reduce the need for 
detailed inquiries in complex cases involving economic offences. A law 
of 24 February 2015, published on 4 March 2015, introduced this  
plea-bargaining procedure applicable to both natural and legal persons. 
It has been in effect since 8 March 2015.

The law applies to crimes and offences punishable by fines or subject 
to a maximum penalty of five years’ imprisonment (so as to exclude the 
most serious criminal offences). Complex and/or economic offences, 
carrying a maximum penalty of five years’ imprisonment, also fall within 
the scope of the law. Minor offences (contraventions) are excluded 
from the scope of this law. The plea-bargain will terminate the public 
prosecution as to the facts included in its scope, without affecting  
civil actions.

Likely future scope and development?

The existence of corporate criminal liability is a relatively recent 
phenomenon in Luxembourg law. Case law is still scarce on the issue and 
actual trends remain difficult to establish. However, the strengthening 
of data protection legislation and the application of the related criminal 
sanctions is likely to lead to the development of case law in the years to 
come. Moreover, the creation of specific corporate liability regimes may 
also constitute a trend that may be elaborated in the future. For instance, 
the Law of 13 January 2019 establishing a register of beneficial owners 
relates solely to companies, including when it comes to introducing 
applicable criminal sanctions.
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