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Going, going, gone! Will new rules on compulsory rental auctions create a new lease of life for
high streets and town centres or will they be the last straw for landlords?

The Levelling-up and Regeneration Act 2023 (“LURA”) received Royal Assent in October 2023 and was brought onto the statute book primarily for the purpose of planning reform;
it provides a framework for major changes that will affect almost every aspect of the English planning system. However, you could be forgiven for missing the fact that this legislation
also: (i) paves the way for the next phase of change for high streets and town centres: compulsory auctions; and (ii) what’s more, sets the scene for greater disclosure of certain
property transactions in the next chapter in the government’s drive for transparency. In this article, we'll explore what we know so far.

Part 10: High street rental auctions for vacant premises — what is
the impact on landowners?

>

\

LURA introduces potentially broad and controversial powers for
local authorities to conduct compulsory rental auctions of

vacant premises in designated high streets and town centres.
Whilst the relevant provisions (in Part 10 of LURA) are not yet

in force and many questions remain unanswered, landlords of
potentially affected premises should be aware of the wide-ranging
new powers for local authorities introduced by LURA and keep

an eye out for developments to ensure they do not have
unintended consequences.

In a striking departure from fundamental property law concepts and
freedom of contract, these new powers could ultimately compel
landlords to let vacant premises to the successful bidder.

What types of property could be affected?

There are four qualifying criteria which must be satisfied before the
compulsory auction process can commence:

>

Designated high street/town centre: Under LURA, local authorities
can select a street or area as a “designated high street” or
“designated town centre” if it considers that street or area to be
important to the local economy because of the concentration of
“high street uses”. Designations will become a local land charge,
which means that solicitors will need to look out for this when
conducting due diligence on potentially affected properties.

>

High-street uses: The meaning of this term is set out in the statute
book and includes shops, offices, restaurants and communal halls.
It does not include warehouses.

Vacant premises: The premises must have been unoccupied
for the whole of the previous year or on at least 366 days during
the previous two years. Occupation must involve the use of the
premises for a substantial and sustained activity involving the
regular presence of people.

Local benefit: The local authority must consider that occupation
of the premises for a suitable high-street use would be beneficial
to the local economy, society or environment. There is no
requirement for the local authority to have regard to any particular
factors here — this is simply at the local authority’s sole discretion.

What would the process be?

>

As always, the devil will be in the detail (which will be set out in
regulations which, as yet, have not yet been published). However,
we do know that:

> before a local authority can conduct a rental auction, it must first
serve notice on the landlord;

> the landlord then has an eight-week period to find its own tenant
or licensee of the premises — if the landlord is able to find an
occupier, the compulsory rental auction process can be avoided.
Crucially, the local authority’s consent will be required for any
new letting or licence whilst the landlord’s initial notice is in force.

There will be parameters around that consent process, whereby a
response must be provided within a reasonable time and consent
must be given in certain circumstances. Any letting or licence

to occupy which is entered into without such consent would be
treated as being void;

> following the eight-week period, if the landlord has not managed
to find an occupier, the local authority may then serve a further
notice which provides a further period during which similar (and
additional) restrictions apply as for the first notice; and

> thereis an appeals procedure, but if the period for appeal has
expired, or an appeal has been determined or withdrawn, and
the landlord has still not entered into a lease or licence, then the
local authority may arrange for a rental auction to take place.
The local authority will be required to specify the suitable high-
street use of the premises in advance of the auction taking place.

Regulations will set out further details on the auction itself; however,
the local authority will be able to enter into a “contract for tenancy”
with the successful bidder (which must be for a term of one to five
years and must be contracted out of the Landlord and Tenant Act
1954). Further guidance will be needed on how the “successful
bidder” will be selected — for example, will bids be assessed solely
on the level of rent that prospective tenants are prepared to pay, or
will other factors come into play?
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> Importantly, a lease entered into under Part 10 will be deemed to
have been entered into with the express consent of any mortgagee.
This means that lenders will be relegated to the mere sidelines,
with any controls they might have agreed contractually in their loan
documents removed from the equation.

> These proposals are fairly extraordinary, and it remains to be seen
whether many local authorities will actually take up the powers
granted under Part 10 (which are likely to require significant
resources to be deployed); indeed, many would query whether local
authorities are any more likely to find willing tenants for vacant
premises than the landlords themselves. Landlords are unlikely
to welcome the prospect of being forced to contract with a tenant
which they would not have chosen (indeed one which has been
chosen for them and may not align with their preferred tenant mix
or corporate values), nor will they like the sound of relinquishing
control over the rental value of the property to the auction process.
Watching this space should make for interesting viewing.

Part 11: New information disclosure requirements about certain
interests in and dealings with land

> Amidst this upheaval, it is important not to overlook the implications
of Part 11 of LURA which, whilst unrelated to the compulsory rental
auctions provisions of Part 10, have the potential to be equally
significant in their impact. Under new powers granted to the
Secretary of State pursuant to Part 11, parties can be required to
provide detailed “transactional information” about interests and
dealings in land to the Chief Land Registrar where such information
falls within the scope of one of three “permitted purposes”:

(i) beneficial ownership — in other words, the information would
be useful for identifying persons who are beneficial owners
of land in England and Wales or understanding the beneficial
owners'’ relationship with the land that they beneficially own;

(ii) contractual control — where the information would be useful
for the purpose of understanding “relevant contractual rights”
(which is defined in LURA); or

(ii) national security — which has a broad meaning, and includes
any information which should be shared in the interests of
national security.

> The meaning of “transactional information” is set out in LURA and
includes the details of the parties, the transaction terms and the
source of funds. It also includes copies of the documents giving effect
to or evidencing such a transaction. It is likely that this will result in
a significant number of options and commercial contracts affecting
UK land needing to be disclosed (resulting in greater transparency
in relation to who has the benefits of such interests/rights).

> Failure to comply with Part 11 is a criminal offence, which could
lead to criminal sanctions (being a fine, imprisonment or both) and/
or being unable to register a land transaction at HM Land Registry.

> The detail will be set out in regulations, which are yet to be published,
but it is already clear that these new provisions are part of the
continuing drive from the UK Government for greater transparency
in property ownership. It remains to be seen whether any exceptions
will be made for confidential and commercially sensitive information
—not least because there is provision in LURA for the provisions in
Part 11 to be applied retrospectively.

What next?

> Whether local authorities will choose to take up their new powers
under Part 10 remains up for debate. Perhaps more likely is that
the high street rental auction procedure will incentivise landlords to
find tenants and do deals to avoid facing a compulsory auction — in
theory, at least. The market will be watching closely to determine
the impact of this new regime: will it give high streets and town
centres a new lease of life, or does it risk deterring investors from
investing in (and lenders from lending against) high streets and
town centres altogether?

> As for Part 11, depending on how these provisions are implemented,
there may well be various practical implications for transactions
— not least in terms of confidentiality, and delays to transactional
timetables where non-compliance has to be resolved, but also for
the due diligence process and registration.

> As the details unfold, players in the real estate market should keep a
close eye on both of these developments.

If would like to discuss any of the issues in this note in more detail,
please do not hesitate to reach out to your usual Linklaters contact.
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