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/
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

Case No.: 6:20-cv-02354-GAP-LHP

This matter came before the Court on Defendants K12, Inc. and K12 Florida,
LLC’s (“Detendants” ) Supplemental Motion on Amount of Attorneys” Fees and
Non-Taxable Costs and the parties” Motions for Reconsideration of this Court’s

Order granting Defendants” Motion for Rule 11 Sanctions. See Doc. 410; Doc. 425;
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The Court has considered the following briefing: Doc. 435 (Defendants’
Supplemental Motion on Fees & Costs); Doc. 459 & Doc. 470 (Plaintiff’s Response
[joined in by all Sanctions Respondents]); Doc. 433 (Mason & Roth’s Motion for
Reconsideration); Doc. 457 (Defendants’ Response in Opposition); Doc. 443
(Plaintiff’s Brief on Joint & Several Liability); Doc. 444 (Luther’s Brief on same); Doc.
445 (D’ Agata’s Brief on same); Doc. 446 (Rumberger Respondents” Brief on same);
Doc. 447 (Guzman’s Brief on same); Doc. 448 (Bishop Respondents’ Brief on same);
Doc. 475 (Defendants’” Omnibus Response in Opposition); Doc. 492 (Guzman
Reply); Doc. 495 (Rumberger Respondents’” Reply); Doc. 507 (Defendants’
Unopposed Revised Sanctions Fee and Costs Calculations); and Doc. 510
(Defendants” Supplement to Revised Sanctions Fee and Costs Calculations).

Additionally, on June 25, 2026, the Court held an evidentiary hearing on this
matter where it heard testimony and oral argument from the parties. See Doc. 484
(schedule); Doc. 504 (minutes); Doc. 509 (transcript).

L. Background

On April 9, 2026, after five-and-a-half years of abusive litigation, the Court
imposed Rule 11 Sanctions against Plaintiff and its cadre of lawyers for their bad
faith pursuit of nationwide damages. See Doc. 410. Now, over 100 docket entries
later, the Court must determine the appropriate amount of sanctions to be paid by

the sanctioned respondents: Plaintiff, its general counsel, David D’Agata
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(“D’Agata”), and former assistant general counsel, Luis R. Guzman (“Guzman”);
Luther Law PLLC (“Luther Law”) and Lead Attorney Stephen Luther (“Luther”);
Rumberger, Kirk & Caldwell, PA (“Rumberger”), and its attorneys Suzanne B. Hill
(“Hill”), Leonard ]. Dietzen III (“Dietzen”), and Sally R. Culley (“Culley”) (the
“Rumberger Respondents”); and Bishop & Page PLLC (“Bishop & Page”), and its
attorneys Thomas E. Bishop (“Bishop”), Katharine N. Roth (“Roth”), and Kyle W.
Mason (“Mason”) (collectively, the “Fee Respondents”).

This Court has described the long and tortured history of this case on
numerous occasions. Doc. 410 at 1-4; see also Doc. 369 at 1-6. For instant purposes it
suffices to recognize that, following a 2023 bench trial, this Court found that
Plaintiff’s trademarks were inherently weak and that Plaintiff had produced “no
credible evidence” of confusion and no damages.! See Doc. 369 at 35-36, n.33. With
the record completed, Defendants filed a renewed sanctions motion (at the Court’s
invitation). See Doc. 369 at 36; Doc. 373. On January 15, 2026, the Eleventh Circuit
affirmed the Court’s holdings “across the board” following Plaintiff’s broad appeal
of its rulings. See Doc. 403 at 10, n.2, 29; Doc. 405.

On April 9, 2026, the Court granted Defendants” Motion for Sanctions, having

delayed its ruling pending the outcome of the appeal. Doc. 410. In its Order (the

1 The Court described Plaintiff’s prosecution of this lawsuit as “more akin to a “trademark
bully” harassing a competitor than a party seeking reasonable redress for any harm caused by
Defendants.” Doc. 369 at 36, n.33.
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“Sanctions Order”) the Court found that Defendants had abided by the safe harbor
provisions of Rule 11 and that Plaintiff and its counsels” meritless pursuit of
nationwide damages “constitutes bad faith and a violation of Rule 11.” Id. at 8-14.
The Sanctions Order held the Fee Respondents jointly and severally liable for the
monetary sanctions “because each...played a significant role in defending and
purporting to legitimize the sanctionable conduct in this case[.]” Id. at 15. As the
Court has come to expect in this case, Plaintiff and its counsel responded by
providing enough briefing in opposition to the Sanctions Order to fill a bookcase,
only to render the lion’s share of it redundant by the end of the hearing on June
25th. See infra sec. I1.A.2.

On May 18, 2026, Defendants filed their Supplemental Motion on Amount of
Attorneys’ Fees and Costs, laying out their expenses sought in connection with
Plaintiff’s frivolous pursuit of nationwide damages. Doc. 435. Plaintiff (joined by
the other Fee Respondents) responded in opposition to the fee rates charged by
Defendants” counsel along with objections to significant portions of their claimed
hours. Doc. 459; Doc. 470; see also Doc. 458; Doc. 460; Doc. 461; Doc. 462; Doc. 463.2

On June 25, 2026, the Court held an evidentiary hearing to aid its

2 In addition to joining in Plaintiff’s Response, the Rumberger Respondents filed a short
supplement of their own which further argued that they should be less culpable than the other Fee
Respondents and suggested a total reasonable lodestar of $340,196.69. See generally Doc. 463.
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determination of the allocation of and amount of sanctions to apply in this matter.
See Doc. 466; Doc. 484. At the hearing, the Court allowed the parties to cross-
examine each other’s fee experts (Defendants’ retained G. Roxanne Elings and
Richard Fee, and Plaintiff hired Amber N. Davis) before hearing argument on
reasonable hourly rates. See Doc. 504 at 2. The Court next briefly addressed
Defendants’ reasonable hours expended before turning to the issue of allocation of
liability. Id. at 3-4. Ultimately, all of the Fee Respondents withdrew their objections
to the imposition of joint and several liability and, having resolved the parameters
for reasonable rates and hours expended, the Court ordered the parties to submit
an agreed upon, updated lodestar calculation based on its findings. See id.; Doc. 509
at 135:24-136:14.

On June 29, 2026, Defendants submitted their Unopposed Revised Sanctions
Fee and Costs Calculations. Doc. 507. In their submission, Defendants noted that
they would “timely supplement their filing” with fees and costs for June 2026
following the close of the month. Id. at 3. The Court Ordered Defendants to provide
such final fees and costs on or before July 10, 2026. Doc. 508. Defendants dutifully
filed their supplement on the deadline, leaving this matter (finally) ripe for
adjudication. See Doc. 510.

II.  Analysis

A. Liability
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1. Mason & Roth’s Motion for Reconsideration

On May 16, 2026, amidst a flurry of similar motions from the Fee
Respondents, Roth and Mason (the “Bishop Associates”) filed a Motion for
Reconsideration of the Sanctions Order. Doc. 433. The Bishop Associates argue that
sanctioning them for their allegedly limited participation in the sanctionable
conduct here “constitutes clear error and would result in manifest injustice.” Id. at
14.

Defendants counter that the Bishop Associates have simply “repackage[d]
arguments and assertions they...already asserted” in their original response to
Defendants” motion for sanctions and aver that excusing junior attorneys who have
appeared and actively participated in a case simply because they claim to have been
“acting under the direction of a supervisory attorney” sets a dangerous precedent.
Doc. 457 at 2.

“Reconsideration is an extraordinary remedy which will only be granted
upon a showing of one of the following: (1) an intervening change in law, (2) the
discovery of new evidence which was not available at the time the Court rendered
its decision, or (3) the need to correct clear error or manifest injustice.” United States
v. Okonkwo, No. 6:14-cr-5-Orl-40GJK, 2020 WL 5264914, *1 (M.D. Fla. Aug. 10, 2020).
“A motion for reconsideration cannot be used to relitigate old matters, raise

argument or present evidence that could have been raised prior to the entry of
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judgment.” Wilchombe v. TeeVee Toons, Inc., 555 F.3d 949, 957 (11th Cir. 2009)
(internal quotations and citations omitted).

However, the Bishop Associates advocate for the Court to instead apply the
more lenient Rule 54(b) standard which allows courts to revise interlocutory orders
“at any time before the entry of a judgment adjudicating all the claims and all the
parties’ rights and liabilities.” Hornady v. Outokumpu Stainless USA, LLC, 118 F.4th
1367, 1379-80 (11th Cir. 2024). It is unclear whether this standard applies in the
instant matter —judgment has been entered and affirmed after appellate review.
Doc. 389; Doc. 390; Doc. 403; Doc. 405. However, it is at least arguable that, due to
the pending motion for attorneys’ fees and costs pursuant to the Court’s Sanctions
Order, “all the claims and all the parties” rights and liabilities” have yet to be
decided. See Hornady v, 118 F.4th at 1379; see also, e.g., Doc. 435.

The Courts discretion under Rule 54(b) “is governed by the law of the case
doctrine, which... as a whole expresses the practice of courts generally to refuse to
reopen what has been decided.” Hornady v, 118 F.4th at 1381. Nevertheless, “[a]
district court’s decision to reconsider an interlocutory order is...committed to its
sound judgment.” Id. Where a movant has met the higher standards applicable to
Rule 59(e), “the district court should not hesitate to revisit its prior ruling.” Id. But
even where the movant cannot, “the district court may still have room to conclude

that reconsideration is appropriate.” Id. “On the flip side, a district court typically
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would not abuse its discretion when rejecting a motion to reconsider an
interlocutory order if the movant simply rehashed arguments already considered
and rejected.” Id.

The Bishop Associates” motion fails under either standard. First, even under
the Rule 54(b) standard the Court should decline to entertain “rehashed arguments
already considered and rejected[.]” Hornady, 118 F.4th at 1381. Like Defendants, the
Court can discern no new arguments, facts, or changes in the law raised in the
Bishop Associates” Motion that were not already asserted in their original response
to Defendants” motion for sanctions.3 See Doc. 457 at 2. Therefore, there is no need
to “relitigate old matters[.]” Wilchombe, 555 F.3d at 957.

Second, even upon consideration of their rehashed arguments, Defendants
rightly recognize that the Bishop Associates” motion “contains no substantiating
evidence from either attorney—such as attorney time entries or other
documentation, revealing the nature and extent of the work they performed in this
litigation on behalf of FLVS —that would support Bishop’s assertions that they had

no responsibilities whatsoever.”+ Doc. 457 at 15. This is particularly telling where it

3 The only exception is that the Bishop Associates alerted the Court to the fact that each
served as federal judicial clerks, but they only did so to provide context and explicitly not as an
additional basis for claiming error. See Doc. 433 at 10, n.1.

4 The Court acknowledges that Roth’s examination of a witness at trial may have been only
tangential to the sanctionable conduct in this case—but the witness testimony she elicited did
demonstrate that Plaintiff suffered no damages from the Florida witness’s alleged confusion. See
Doc. 365 at 18:12-19:2; see also Doc. 433 at 8. In any event, Roth’s examination of a witness at trial
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is patently obvious that both Roth and Mason were involved in a number of filings
that went to the heart of the sanctionable conduct. See Doc. 410 at 18-19; Doc. 457 at
5-8; see also, e.g., Doc. 274 (appearing in signature block of Plaintiff’s steadfast
response to Defendants” motion to exclude Daniel Gallogly’s nationwide damages
testimony); Doc. 302 (appearing in signature block of Joint Pretrial Statement where
Plaintiff stated it still —in September 2023 — sought nationwide damages).

Their contention that they “did not advocate the claim for nationwide relief”
rings hollow in light of these facts. See Doc. 433 at 13. The Bishop Associates
acknowledge (to their credit) that the Eleventh Circuit has recognized that attorneys
may expose themselves to Rule 11 sanctions simply by appearing in a case. Turner
v. Sungard Business Systems, Inc., 91 F.3d 1418, 1421 (11th Cir. 1996) (“By appearing
in this case, [the attorney] affirmed to the court that the case had arguable merit.”).
They attempt to distinguish themselves by arguing that the attorney in Turner “did
more than just file a notice of appearance” —but so, too, have the Bishop Associates
done much more here than file a notice of appearance. Doc. 433 at 8-9; Doc, 457 at
5-10 (describing the comprehensive nature of the Bishop Associates” participation
in sanctionable filings and submissions throughout this litigation); compare to Kaplan

v. Burrows, No. 6:10-CV-95-ORL-35DAB, 2011 WL 5358666, *1 (M.D. Fla. Oct. 31,

was never the primary basis for the Court’s determination that she and Mason should not escape
Rule 11 liability —it is simply evidence of her integral involvement in this litigation in response to
her claims that the opposite was true. See Doc. 410 at 18-19.
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2011) (declining to impose sanctions where attorney only filed a notice of
appearance and took one deposition).

The Bishop Associates signed on to this case with plain notice that they were
litigating and advocating positions which could expose them to Rule 11 sanctions
but they were not deterred from continuing to advocate for those positions and —at
the very least—contribute to the drafting and submission of sanctionable
pleadings.5 See Rule 11(b); see e.g., Doc. 274; Doc. 302. Just like in Turner, “from the
moment [the Bishop Associates] appeared on [P]laintiff’s behalf, [they] had actual
knowledge that there was no merit to [P]laintiff’s assertions, or, at the very least,
[they] consciously decided not to inquire of the merits[.]” 91 F.3d at 1421-22.

The Court recognizes that the Bishop Associates are “young, promising
attorneys with deep respect for the federal courts” who have served as federal
judicial clerks. See Doc. 433 at 10-11. The Sanctions Order, however, recognizes the

serious nature and fundamental necessity of Rule 11 obligations to our system of

5 The Court is unpersuaded by the Bishop Associates’ citations to stale and out-of-circuit
rulings. See Doc. 433 at 7-8; see also, e.g., King v. Whitmer, 71 F.4th 511 (6th Cir. 2023). For example,
in King the Sixth Circuit found that the district court in that case had sanctioned an attorney whose
name appeared on the complaint “more as a matter of form than as a matter of real responsibility.”
Id. at 531. That is not the case here. Roth and Mason participated extensively in the litigation of this
case from the filing of the Rule 11 motion through trial and beyond—and, particularly, in
sanctionable submissions and filings bearing their names in the signature block. See, e.g., Doc. 457
at 5-10; Doc. 274; Doc. 302. These cases are not persuasive and the Bishop Associates” argument
begs the question that, if “merely” appearing in the signature block of numerous sanctionable filings
does not confer any legal responsibility on them, then what is the purpose of their inclusion? See
Doc. 433 at 6. The Bishop Associates, despite having multiple bites at this apple, have yet to provide
a satisfactory answer to this question.

-10 -
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justice and emphasizes that these rules apply to all attorneys —not just partners and
supervising attorneys. See Doc. 410 at 13-14. In further recognition of their reduced
culpability relative to their superiors, the Court will limit the Bishop Associates
financial liability for the Sanctions Order to $1,000 each. See infra. This
accommodation notwithstanding, the Court emphasizes that “both Roth and
Mason (like Bishop) knew when they agreed to sign on to this case that a Rule 11
motion was coming down the pipeline” and they chose to continue pursuing (or
assisting with the pursuit of) frivolous claims. Doc. 410 at 19; see, e.g., Turner, 91 F.3d
at 1421-22.

The Bishop Associates” Motion for Reconsideration is therefore due to be
denied.

2. Allocation of Liability

The Court initially imposed joint and several liability for the Rule 11 sanctions
on Plaintiff and each attorney and firm who appeared in this case during the
sanctionable time frame. See Doc. 410. The Fee Respondents, however, stridently
objected to the Court’s imposition of joint and several liability and requested
opportunity to brief the issue and present argument at a hearing to argue their
various positions regarding allocation of liability. See Doc. 425; Doc. 426; Doc. 429.
Indeed, each of the Fee Respondents expressed considerable resistance — totaling

approximately 150 pages of briefing (excluding the attached declarations)—to the

-11 -
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imposition of joint and several liability (as exemplified by the above recitation of
documents the Court has considered). See supra at 1-2.

However, after arguing against the imposition of joint and several liability in
their supplemental briefing — and subsequent to the Court’s Order recognizing that
Plaintiff and its counsel had waived attorney-client privilege over Plaintiff’s
litigation shade meetings by asserting an assistance-of-counsel defense—on June
23, 2026, Plaintiff and D" Agata filed Notices withdrawing their opposition to joint
and several liability.s Doc. 496; Doc. 499; see Doc. 443. Notwithstanding their initial
contentions, by the afternoon of June 25, 2026, all Fee Respondents had withdrawn
their objection to the imposition of joint and several liability for the Rule 11
sanctions issued by this Court. See Doc. 496; Doc. 499; Doc. 501; Doc. 503; Doc. 504
at 4; Doc. 509 at 129:13-16.

Consequently, in the absence of any remaining opposition from the Fee

¢ Plaintiff and D’ Agata invoked an assistance of counsel defense in their motions objecting
to imposition of joint and several liability. See, e.g., Doc. 443 at 10; Doc. 445 at 10. In a subsequent
dispute with the Rumberger attorneys regarding attendance at Plaintiff's Board Meetings (related
to the issue of allocation of liability for the Sanctions Order among the Fee Respondents), Plaintiff
sought to introduce the transcript cover sheets from the privileged and confidential “litigation
shade meetings.” See Doc. 486. The Court, however, agreed with Defendants’ Response in
Opposition and denied Plaintiff’s motion to introduce only the transcript cover sheets, holding that
if Plaintiff introduced those documents, it “must introduce those records in their entirety, including
the underlying substantive transcripts.” Doc. 491 at 4, 5 (finding that “by asserting an assistance of
counsel defense to sanctions liability, Plaintiff ha[d] opened the door to otherwise-privileged
communications with counsel regarding sanctionable conduct”) (citing Fed. R. Evid. 106 and Cox
v. Adminstr. U.S. Steel & Carnegie, 17 F.3d 1386, 1417 (11th Cir. 1994), opinion modified on reh’g, 30
F.3d 1347 (11th Cir. 1994)).

-12 -
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Respondents, the Court does not disturb its original order imposing joint and
several liability on all Fee Respondents for the instant Rule 11 sanctions. See
Donaldson v. Clark, 819 F.2d 1551, 1556 (11th Cir. 1987) (“Rule 11 itself gives courts
the discretion to fashion sanctions to fit specific cases.”); Pelletier v. Zweifel, 921 F.2d
1465 (11th Cir. 1991) abrogated on other grounds by Bridge v. Phx. Bond & Indem. Co.,
553 U.S. 639 (2008) (holding that when multiple respondents are equally culpable,
“they should be liable, jointly and severally, for the full monetary amount of the
sanction imposed”).
B. Amount of Sanctions —Lodestar Calculation

Courts in the Eleventh Circuit use the lodestar approach to determine the
appropriate amount of attorneys’ fees and costs to which a party is entitled. See
Danubis Group, LLC v. Landmark Am. Ins. Co., 685 Fed. Appx. 792, 803 (11th Cir. 2017)
(unpublished) (citing Norman v. Hous. Auth. of Montgomery, 836 F.2d 1292,1299 (11th
Cir. 1988)). “[T]he starting point in any determination for an objective estimate of
the value of a lawyer’s services is to multiply hours reasonably expended by a
reasonable hourly rate.” Norman v, 836 F.2d at 1299. Notably, “[t]he [C]ourt...is
itself an expert on the question and may consider its own knowledge and
experience concerning reasonable and proper fees|.]” Id. at 1303. “[T]he burden of
documenting the appropriate hours and hourly rates [is] on the fee applicant.”

Oxford Asset Mgt., Ltd. v. Jaharis, 297 F.3d 1182, 1195 (11th Cir. 2002).

-13 -
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1. Reasonable Hourly Rates

“A reasonable hourly rate is the prevailing market rate in the relevant legal
community for similar services by lawyers of reasonably comparable skills,
experience, and reputation.” Norman, 836 F.2d at 1299. “[S]atisfactory evidence
necessarily must speak to rates actually billed and paid in similar lawsuits.”
Id. “Although the district court has wide discretion in exercising its judgment on
the appropriate fee based on its own expertise,...[a] conclusory statement that a fee
is reasonable in light of the success obtained is generally insufficient.”7 Id. at 1304.

Because the Rule 11 sanctions must be restricted to the period encompassing
the sanctionable conduct, at the outset of the evidentiary hearing, the Court found
that (with several exceptions) compensable hours range from February 1-September
30, 2023.8 See Doc. 509 at 10-11. Accordingly, the reasonable hourly rate analysis is
based upon reasonable rates charged in 2023. Id. at 10:21-11:3. The Court likewise
found that the Carlton Fields” attorneys” hourly rates were reasonable as submitted,
acknowledging that neither Plaintiffs nor the Fee Respondents objected to those

rates.?

7 See Norman v. Hous. Auth. of Montgomery, 836 F.2d 1292, 1299 (11th Cir. 1988) (“The court’s
order on attorney’s fees...must articulate the decisions it made, give principled reasons for those
decisions, and show its calculation.”).

8 “B]ecause that’s the year that the sanctionable conduct occurred.” Doc. 509 at 11:2-3.

9 Though a handful of Carlton Fields” entries applied $800+ rates, the Court resolved to
simply not count those unreasonable hours. Doc. 509 at 11:11-15.

-14 -
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After considering the parties’ briefing, cross-examination and oral argument,
and in conjunction with the Court’s 60 years of experience (including 32 years as a
trial lawyer practicing business litigation), the Court made its findings on
reasonable rates at the hearing.10 Doc. 509 at 105-109.

First, the Court recognized the significance of the fact that Defendants are a
publicly traded company and a sophisticated consumer of legal services. Id. at 106:2-
7. “[T]he best evidence of a reasonable rate is what a willing buyer would pay a
willing seller.” Id. at 106:1-2. Defendants” willingness to pay the rates charged by
their counsel to defend this case is “the very definition of a reasonable rate.” Id. at
106:1-7. This is particularly true given the long history of disputes between Plaintiff
and Defendants over the years and the substantial efficiency inherent in
maintaining the same counsel throughout. See Doc. 435 at 4,6.

Second, although Defendants” counsel essentially charge national market
rates, the Court recognized their 15% rate reduction to accommodate the local
market and concluded that those reduced rates are, “for a case of this magnitude,

consistent with at least the higher rate that would be charged in the Middle District

10 The Court noted its extensive and expert experience in these matters, recognizing that
Judge Presnell was an economics major, was the first chair of the Florida Bar’s business litigation
certification committee, and was the managing partner of what is now an AmLaw 100 law firm.
Doc. 509 at 105:2-14. The Court also cited to its experience trying bet-the-company cases worth over
$100 million and described the intense pressure to deliver results and employ sufficient legal
support in defense of such consequential claims. Id. at 105:12-24.

-15 -
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of Florida.” Id. at 106:8-16. Though the Middle District includes divisions in smaller,
rural areas like Ocala and Fort Myers, it also includes established AmLaw 100 firms
charging national market rates in the populous areas of Tampa, Jacksonville, and
Orlando —where this $6 billion trademark case was litigated. Id. at 106:16-21.
Based on the Court’s experience with this bet-the-company, heavily-litigated
trademark infringement case from start to finish and its 60 years of legal experience
in the Middle District and around the nation, it finds that the reasonable rates for

this particularly unusual trademark case are as follows:1

Senior Partner/Lead Counsel $850
Junior Partner/Second Chair — Mr. $650
Shanedling

Senior Associate (7+ years’ exp.) $575

Mid-level Associate (4-6 years’ exp.) $450

11 As Defendants fee expert, Richard Fee, described it, “$6 billion trademark cases are not
[just] unusual —they are almost unheard of.” Doc. 509 at 52:17-18. Mr. Fee, in his 37 years of
litigating IP and trademark cases in the Middle District, was unaware of any other billion-dollar
trademark cases here and noted that this case was “exceptionally unusual in its magnitude and
what was being sought.” Id. at 52:14-53:3. Indeed, the Court noted that “if this were a usual case, I
wouldn’t have 20-something lawyers sitting here.” Id. at 101:8-9.

12 “No two lawyers possess the same skills, and no lawyer always performs at the same
level of skill.” Norman, 836 F.2d at 1300. The Court recognized that Mr. Shanedling — Defendants’
second chair counsel —had eight years’ legal experience in 2023 and that $650 is a high rate for such
experience. Doc. 509 at 107:8-11. However, the Court also noted that “there are some lawyers that
have eight years” experience and some that have one year of experience eight times over [and] there
are also eight-year lawyers that have the same experience and talent as a sixteen-year lawyer.” Id.
at 107:11-15. The Court recognized that Mr. Shanedling would have undergone significant stress
as the second chair in a lawsuit of this magnitude and that his commendable job was worth $650
per hour. Id. at 16-18.

-16 -
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Junior Associate (1-3 years” exp.) $375
Paralegal $275
eDiscovery Support $250

The Court noted that these numbers represent blended rates, which are a practical
necessity in the instant matter given the high number of relevant time entries. Id. at
107:25-108:3.

The Court additionally resolved at the hearing that it would not compensate
Defendants for any summer associate hours because they are “not a revenue source
for most law firms.” Doc. 509 at 11:23-12:1; 108:8-9. It also emphasized that it would
limit compensation for attendance at depositions to two lawyers per party. Id. at
108:10-15.

2. Reasonable Hours Expended

“[F]ee counsel should have maintained records to show the time spent on the
different claims, and the general subject matter of the time expenditures ought to
be set out with sufficient particularity so that the district court can assess the time
claimed for each activity.” Norman, 836 F.2d at 1303. “ A well-prepared fee petition
also would include a summary, grouping the time entries by the nature of the
activity or stage of the case.” Id.

“[T]he Supreme Court requires fee applicants to exercise billing judgment”

-17 -
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by excluding “excessive, redundant or otherwise unnecessary hours...from the
amount claimed.” Id. at 1301 (internal quotations and citations omitted). Likewise,
district courts are “charged with deducting for redundant hours.” Id. Any
objections to the hours asserted “must be reasonably precise” and “exclusions for
excessive or unnecessary work on given tasks must [ultimately] be left to the
discretion of the district court.” Id.

As noted above, the Court has already found that 2023 is “the year the
sanctionable conduct occurred[,]” and therefore Defendants may seek
compensation only for relevant hours between February 1-September 30, 2023. Doc.
509 at 11:19-22. Defendants essentially submitted fees and costs for the entire case,
eschewing Norman’s admonition to exclude excessive and unrelated time entries
and provide the Court with groupings or summaries. 836 F.2d at 1303.

However, the Fee Respondents provided their objections with
comprehensive and precise color-coding in their attempt to cabin Defendants’
submission to “reasonable hours.” See Doc. 470; Doc. 470-1. As noted at the hearing,
and in the absence of any attempt by Defendants to efficiently rebut the Fee
Respondents’ objections, the Court adopts the yellow, green, and blue highlighted

time entries (apportioned as designated) as the “hours reasonably expended” in

-18 -
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defense of the sanctionable conduct.’? See Norman, 836 F.2d at 1299, 1301. After
Defendants provided no argument or evidence to counter Plaintiff’s objections to
counting the remaining white entries, the Court ruled that they are not
compensable. Doc. 509 at 124:10-12. Finally, despite some early confusion, the Fee
Respondents dropped their objections to the April (and May) 2026 fees associated
with litigating the instant motion for sanctions. Id. at 122:13-14; see Doc. 507 at 3, 6.
Moreover, the Fee Respondents do not object to the hours submitted for June 2026
in Defendants final supplement. Doc. 510 at 4.

Because there are numerous different rates to be applied to over one
thousand hours, the Court relies upon the summaries and tables provided by
Defendants (without objection from the Fee Respondents) to calculate the lodestar.
Doc. 510-1; see also Doc. 507-1; Doc. 507-2; Doc. 507-3; Doc. 507-4; Doc. 509 at 135:22-
136:17.

Defendants report a total number of 1,915 reasonably expended hours.

Charged at the various rates approved by the Court,’s the final amount of

13 The Fee Respondents concede that the yellow-coded entries are fully compensable. Doc.
509 at 11:9-13. Defendants likewise conceded any objection to the Fee Respondents” green-coded
entries, which allocate only a portion of the time entry as compensable. Id. at 113:16, 23-24; see also
Doc. 507 at 3 (Defendants conceding to blue-coded entries being compensated at 20%).

14 The Court applied a simple “cost of living inflationary adjustment of 10%][—]
approximately 3 percent [per] year inflation” —to the reasonable rates it determined for 2023 in

order to compute the rates for 2026 fees. See Doc. 509 at 11:4-9.

15 See supra at 16-18; Doc. 507-2.
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attorneys’ fees is $910,919.26. See Doc. 510-1 at 2; see also Doc. 507-1 at 2; Doc. 507 at
5; Doc. 510 at 3-6.
3. Costs

By the date of the evidentiary hearing, there was little dispute remaining
between the parties regarding costs except for how much to allocate from
Defendants” Expert Shirley Webster’s (“Webster’s”) expert witness fee and from
monthly eDiscovery costs.1¢ See Doc. 509 at 12-13.

The Court found at the hearing that there was no basis for apportioning only
partial costs for Webster’s fee based on the Fee Respondents’ assertion that her
report only partially covered nationwide damages (and otherwise considered
Florida damages). See Doc. 509 at 12:13-17. Indeed, the Court noted that the
“problem is there were no damages, and zero...cannot be allocated.” Id. at 12:17-18.
Defendants were facing a “bet-the-company case, and the employment of an expert
was...absolutely mandatory from their standpoint.” Id. at 12:21-24. The Court
would “have hired three experts on damages, not just one[ — Jfor them to not have
a damages expert would be inexcusable and sanctionable, if not the subject of a
securities lawsuit afterwards.” Id. at 109:23-24, 110:3-5. Therefore, Webster’s costs —

$294,887.50 — will be compensated in total. See id.

16 The parties agreed on $5,491.76 in deposition costs that were covered by the Sanctions
Order. Doc. 509 at 12:25-13:2, 110:16-17.
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The Court also heard testimony explaining that eDiscovery vendors provide
important support in large, complex cases with thousands upon thousands of
documents and can “actually result[] in a lower cost to the client.” Id. at 67:20-68:2,
9-11. In this case which involved significant document discovery for a nationwide
publicly traded company and its financials, the Court determined that including
costs for e-Discovery support is reasonable. Id. at 108:4-5. To account for the
fractional nature of the sanctionable conduct, the Court allocated 50% of the
eDiscovery costs to be included in the instant amount of sanctions, resulting in a
total of $20,000.7 See id. at 110:18-20.

The Fee Respondents do not dispute Defendants’ costs derived from the June
25, 2026, evidentiary hearing, which total $8,431.54. Doc. 510 at 4. However, the Fee
Respondents object to Defendants’ fees and costs associated with retaining fee
experts Richard Fee and G. Roxanne Elings as excessive and duplicative. See id. at
4-6. Fee Respondents complain that Mr. Fee’s requested $800 hourly rate is too high
and should be reduced to the $670 hourly rate that the Court approved for Carlton
Fields. Id. at 4-5. They also contend that, in addition to the excessive rates charged
by Mrs. Elings ($1,425 per hours) and her associate, Latoya Tyson ($825 per hour),

their work was “unreasonably duplicative of Mr. Fee’s work and testimony.” Id. at

17 The Court calculated the amount by multiplying the eight months relevant to the
sanctionable conduct by the $5,000 monthly eDiscovery fee and then divided the total ($40,000) in
half. Doc. 509 at 110:18-20; see also Doc. 507 at 5.
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5. Defendants counter that these costs were incurred pursuant to the sanctions
proceeding and should therefore be included in the sanctions amount. Id. at 3
(quoting the Court’s definition of a reasonable rates as what “a knowledgeable
consumer of legal services...is willing to pay to defend this case”).

The Court agrees that there should be no discount based upon Defendants’
hiring two sophisticated experts to support their position at the evidentiary hearing,
which again represents a proceeding of the utmost importance to a publicly traded
company with obligations to its shareholders. However, the rates proposed by the
Fee Respondents — $670 per hour for Mr. Fee and Mrs. Elings and $495 per hour for
Ms. Tyson—are more reasonable and in line with this Court’s experience for fee
expert witnesses in a sanctions proceeding. See Doc. 510 at 4-6. Costs for both fee
experts will be included at the lower rates proposed by Fee Respondents.s

The total costs are therefore calculated at $401,039.84. See Doc. 507 at 5; Doc.
510 at 3-6.

4. Adjustment

Finally, the Fee Respondents ask the Court to reduce the lodestar pursuant to

the Rule 11 Advisory Committee notes. Plaintiff (joined by the other Fee

Respondents) points to the factors courts may consider in determining the final

18 Adopting the rates proposed by the Fee Respondents —$670/hr. for Mr. Fee and Mrs.
Elings and $495 for Ms. Tyson — the total costs allowed for each fee experts” hours is $27,288.03 for
Mr. Fee, and $44,941.01 for Mrs. Elings and Ms. Tyson. Doc. 510 at 4, 6.
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amount of sanctions and meekly proposes that “many of the factors...support a
reduction of the lodestar.” Doc. 470 at 17. Nothing could be further from reality.
Nearly all of the factors® noted in Thomas counsel the opposite conclusion: (1)
the conduct here was willful; (2) it was part of a pattern of activity that continues to
the present; (3) it was, however, in this instance, cabined to one damages theory;
(4) while the scant record evidence regarding this factor renders it neutral, there is
evidence that Plaintiff skirted the edges of ethical practice in obtaining its
trademarks; (5) this Court has already referred to Plaintiff as a “trademark bully”;
(6) it had a tremendously consuming and costly impact on the litigation process; (7)
all of these parties, including Plaintiff’s in-house counsel, are trained in the law; (8)
& (9) and it is plain that, with due consideration to the individual attorneys” ability
to pay, a significant amount is necessary to deter the Fee Respondents from

repeating this conduct. See Thomas v. Early Cnty., Ga., 518 F. App’x 645, 646 (11th

19 “[W]e should consider the following factors in determining an appropriate sanction: (1)
“[w]hether the improper conduct was willful, or negligent”; (2) “whether it was part of a pattern
of activity, or an isolated event”; (3) “whether it infected the entire pleading, or only one particular
count or defense”; (4) “whether the person has engaged in similar conduct in other litigation”; (5)
“whether it was intended to injure”; (6) “what effect it had on the litigation process in time or
expense”; (7) “whether the responsible person is trained in the law”; (8) “what amount, given the
financial resources of the responsible person, is needed to deter that person from repetition in the
same case”; and (9) “what amount is needed to deter similar activity by other litigants.” Thomas v.
Early Cnty., Ga., 518 F. App’x 645, 646 (11th Cir. 2013) (unpublished) (quoting Fed. R. Civ. P. 11,
advisory committee notes (1993 Amendments)).

20 See, e.g, Doc. 500 at 3, n.2 (the Court recognizing in a recent order that “[e]ven in the midst

of the instant Rule 11 proceedings, Plaintiff unabashedly continues to belligerently litigate this case
with no concern for the duplicitous nature of its filings”).
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Cir. 2013) (unpublished) (describing factors and quoting Fed. R. Civ. P. 11, Advisory
Cmte. Notes to 1993 Amend).

If anything, the Thomas factors support increasing the lodestar. See id.
However, the Court is mindful that the lodestar here represents a significant
monetary sanction and is satisfied that it will accomplish the goal of deterrence
required by Rule 11.2t See Baker v. Alderman, 158 F.3d 516, 528 (11th Cir. 1998) (“In
determining the amount of sanctions to impose, a district court may take into
account compensation of other parties and punishment of the offender, but
deterrence remains the touchstone of the Rule 11 inquiry.”) Fed. R. Civ. P. 11,
Advisory Cmte. Notes to 1993 Amend.

No further adjustment is warranted under these circumstances.

III. Total Sanctions Award

1. Amount

Consequently, when the total attorneys’ fees are added to Defendants’
reasonable costs, the total lodestar amount comes to $1,311,959.10 (the “Total Fee”).
Fee Respondents are jointly and severally liable for the Total Fee, subject only to the
constraints ordered below.

2. Ability to Pay

21 Moreover, the Court already considered the unusual and exceptional nature of this case
when determining reasonable attorneys’ fee rates. See supra at sec. 11.B.1.
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“Because [Fee Respondents] [a]re held jointly and severally liable...each [i]s
individually responsible for the entire obligation.” Martin v. Automobili Lamborghini
Exclusive, Inc., 307 F.3d 1332, 1337 (11th Cir. 2002) (citing Black’s Law Dictionary, 926
(7th ed.1999) (defining joint and several liability)). When a district court imposes
joint and several liability for Rule 11 sanctions it “must consider financial ability in
the award of sanctions.” Baker, 158 F.3d at 529. “[S]anctions must never be hollow
gestures; their bite must be real. For the bite to be real, it has to be a sum that the
person might actually pay.” Martin, 307 F.3d at 1337. Indeed, “[a] sanction which a
party clearly cannot pay does not vindicate the court’s authority because it neither
punishes nor deters.” Id.

Sanctions should only be issued “with sensitivity to the facts of the case and
to the party’s financial situation.” Baker, 158 F.3d at 528. At the outset, the Court
recognizes that Plaintiff and the three law firms (Luther Law, Rumberger, and
Bishop & Page) relinquished any objections to their ability to pay when they agreed

to drop their opposition to joint and several liability.22 See, e.g., Doc. 509 at 129:17-

2 Indeed, Plaintiff asked that the Court consider ability to pay but made no arguments or
representations that it is unable to pay a multi-million dollar sanction. See Doc. 443 at 12-13.
Defendants filled the void by pointing out that Plaintiff’s publicly available financial information
reveals it generates annual revenues in the “hundreds of millions of dollars[.]” See FLORIDA
VIRTUAL SCHOOL — FINANCIAL INFORMATION, Annual Financial Report for Fiscal Year Ended June 30,
2025, 11, https://www flvsnet/docs/flvsnewlibraries/default-document-library /2025-flvs-
annual-financial-report.pdf (reporting total revenue for fiscal year 2025 of $412,248,725). Given
these particular facts and that Plaintiff has offered no objection to its ability to pay the total
sanctions at stake here, the Court finds that Plaintiff has the ability to pay the Total Fee. See id.; see
also, e.g., Martin, 307 F.3d at 1337-38.
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23 (Rumberger’s attorney, James Toscano, indicating that the Fee Respondents had
reached a confidential agreement among themselves and assuring the Court that it
“should not be concerned” in response to its queries into the equity of ultimate
responsibility for paying the Total Fee); Doc. 501; Doc. 503. And as the Court stated
in the hearing, the amounts attributable to the lawyers “may indicate what I think
is the relative culpability, but they won’t be expressed in terms of a financial
obligation that w[ill] hurt.” Doc. 509 at 134:5-7, 23-25.

D’Agata reports a (publicly posted) annual salary of $262,042 and suggests
he “could not pay even a fraction” of the $5 million Defendants initially sought.
Doc. 445 at 6. The Court agrees with D’ Agata to a point (although the actual Total
Fee is significantly lower); he does, however, have the ability to pay some fraction.
See supra. When imposing sanctions —particularly here, where all parties have

withdrawn their objections to joint and several liability — the “bite must be real.”

Likewise, despite raising their attorneys’ inability to pay the Total Fee in briefing, neither
Rumberger nor Bishop & Page have objected or claimed that they have no ability to pay the award
here. See Doc. 446 at 25; Doc. 503. Rumberger is a large firm with nearly 100 attorneys and Bishop
& Page, though significantly smaller, is a sophisticated and successful complex litigation and trial
firm in operation since 2006 —the Court concludes that Rumberger and Bishop & Page have the
ability to pay the Total Fee. See  RUMBERGER  KIRK, Our  People,
https:/ /www.rumberger.com/people (last visited on Jul. 13, 2026). See Bishop & Page, About the
Firm, Attorneys—Thomas E. Bishop https://bishoppage.com/attorneys/thomas-e-bishop/ (last
visited on Jul. 13, 2026) (describing the firm’s dedication “solely to advocacy in high-stakes cases”
and recounts that Bishop, in addition to “representing Florida’s Governor in critical constitutional
and public records litigation”, served as plaintiff’s counsel “in one of the largest commercial jury
verdicts in Florida”).

2 Regarding deterrence, it is notable that D’ Agata acknowledged his “supervisory role over
outside counsel for this lawsuit” and even that he “suggested changes or redlines” on some filings.
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Martin, 307 F.3d at 1337. Therefore, the Court finds that, based on his ability to pay,
capping D’Agata’s liability for the Total Fee at $25,000 achieves the deterrent
purposes of Rule 11 without creating an impossible burden. See id.; see also generally
Doc. 445.

Luther “recognizes that he signed the Complaint as lead counsel and that he
remained as one of FLVS’ lawyers throughout the case” but also states that he is
“unlikely to represent [P]laintiff in future lawsuits in federal court.” Doc. 444 at 5.
He also suggests that his experience with this case and the instant Sanctions Order
has induced his transition away from litigation practice. Id.; see also Doc. 444-1, 9
18-20.

Regarding his ability to pay, Luther offered to (and did) provide a financial
affidavit under seal to support his contention that the amount sought by Defendants
“would be financially catastrophic for Luther Law, Luther, and his family.” See Doc.

444 at 4,6; Doc. 490. Luther, who owns Luther Law with his wife (the firm’s only

Doc. 445-1, 49 12-13. He likewise admitted that he “directly interface[d] with opposing counsel
before the lawsuit was filed.” Id., § 14. In a statement that goes to the heart of this misconduct, he
even admits that he is “sure [he] saw some attorneys’ eyes only or high confidential documents|,
including nationwide damages-related documents].” Id., § 17. Yet D’ Agata’s declaration is replete
with language which seeks to minimize his role in this lawsuit, despite clearly driving much of it
from the start. See generally id. Indeed, he concludes not by pledging to refrain from the kind of
frivolous litigation conduct that has plagued this lawsuit, but by doing “everything in [his] power
to never again be in the position of being sanctioned.” Id., § 28. D’ Agata earns a substantial annual
salary and has the ability to pay a substantial sanction, which is demonstrably necessary to deter
the sanctionable conduct for which he is jointly and severally liable.
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other attorney), reports annual salaries for the past three years of at least $100,000
and annual net operating incomes for Luther Law of approximately $2-400,000 over
the past five years.2 Id., 9 7-9. Given these facts, the Court agrees that holding
Luther liable for the entire sum would be inappropriate and concludes that capping
his liability at $25,000, like D’ Agata, recognizes his substantial culpability as lead
attorney while striking a balance with his ability to pay. Moreover, Luther Law —
despite abandoning its ability to pay objections as noted above —is plainly situated
in a vastly different economic position to Rumberger and Bishop so the Court
likewise caps its liability at $25,000. See generally id.

Hill has been a member of the Florida Bar for thirty-six years and is a partner
at Rumberger—a prestigious firm with nearly 100 attorneys and a national
presence. Doc. 446-2, 9§ 2; see supra at 25, n.21. Prior to dropping her objection to the
imposition of joint and several liability, Hill vehemently denied her (and her
colleagues’) culpability for the sanctionable conduct here, arguing that it pre- and

post-dated their involvement.2 See, e.g., generally, Doc. 446; Doc. 463.

24 The vast majority of Luther’s financial income and assets are held jointly with his wife.
Doc. 490, § 10. While he founded Luther Law PLLC as its sole attorney, his wife (who is also an
attorney) joined him in practice in 2022. Doc. 444-1, 99 12-14.

%5 In attempting to deflect blame, Hill recounts how much documentary evidence (including
Plaintiff’s expert reports) had already been produced before she agreed to appear in this case —but
the glaring absence of any evidence of nationwide harm to Plaintiff should have been all the more
obvious to an attorney with her level of experience. See Doc. 446 at 15. Her obligations under Rule
11 notwithstanding, Hill chose to continue pursuing nationwide damages. Id. at 15-17.
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Nevertheless, apart from stating in conclusory fashion that she has
“absolutely no ability to pay a judgment” of the approximately $5 million sought
by Defendants, Hill offers little information regarding her ability to pay. See Doc.
446-2, 9 28. Considering this Court’s 60 years of involvement with the practice of
law and Hill’s position as a partner at Rumberger with 36 years’ experience,
however, the Court can conclude that she has the ability to pay a modest sanction.
See Doc. 446-2, 9 2; Martin, 307 F.3d at 1337. The Court agrees that she does not have
the ability to pay for the Total Fee. See id. In recognition of her leading role in the
sanctionable conduct in this case, like D’Agata and Luther, Hill’s liability shall not
exceed $25,000.

Bishop argues that “[d]eterrence is not an issue here” —a troubling conclusion
from the lawyer whose first actions in this case included drafting a letter in response
to Defendants’ initial notice of intent to file a Rule 11 motion. Doc. 448 at 9-11.
Considering that Defendants” service of a Rule 11 motion was insufficient to deter
Bishop from trying a case with no discernable damages or harm at issue, something

more than “hollow gestures” are required.2 See Martin, 307 F.3d at 1337. Like Hill,

2 Years after it would have been obvious to any trained lawyer that Plaintiff had suffered
no nationwide —or Florida-based —damages, Bishop even went so far as to argue on appeal that
the Eleventh Circuit should reassign the case to a new district judge on remand due to the Court’s
“harsh and public condemnations of [Plaintiff] and its marks[.]” See Florida Virtual School v. K12,
Inc., et al, No. 24-10449, Doc. 30 at 57 (11th Cir. 2026). Bishop’s complaints about the Court’s
purported “animus” towards Plaintiff extended even to its dismissal of the first case Plaintiff
brought against Defendants in 2010. Id. at 58, 60. Notably, however, because the Eleventh Circuit
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Bishop has been practicing law in Florida for 34 years and is a founding partner of
his firm, Bishop & Page (Bishop & Mills, PLLC, at the relevant time in this case).
Doc. 448-3, 19 1, 14. Again, the Court generally agrees that Bishop, though clearly
able to pay a modest sanction, does not have the ability to pay for the Total Fee. See
id. In recognition of his leading role, like the other lead attorneys in this case, his
liability will be capped at $25,000.>

Finally, the Court acknowledges that the remaining attorneys served in
associate or support roles and, especially in the cases of Roth and Mason, “had no
decision-making authority with respect to the conduct of the litigation.” See Doc.
433 at 2. Moreover, there are far more compelling facts militating in favor of a
determination that (at least some of) these attorneys have a significantly lesser
ability to pay a sanctions award than their superiors. See, e.g., Doc. 447-1; Doc. 448
at 6,8. In recognition of their lesser culpability (because they lack decision-making

authority) and, in some cases, means, the Court finds that the remaining

affirmed this Court’s rulings and holdings “across the board, [it] need[ed] not address” Bishop’s
frivolous argument accusing this Court of impartiality. See Doc. 403 at 12, n.2.

27 Bishop, like Hill, offered to provide financial statements in support of his contention that
a “sanction anywhere near [the $5 million Defendants initially sought] would be ruinous to me and
my firm.” Doc. 448-3, q 13; see also Doc. 446 at 25. These offers, however, were extended before
Bishop and Hill withdrew their objections to joint and several liability and, considering that each
is a partner in a successful firm who has been litigating for over thirty years, they are ultimately
unnecessary. See Doc. 503; Doc. 509 at 129:13-23; see also supra at 25, n.21. Based on its own decades
of experience practicing and managing a successful litigation firm in Orlando, the Court is satisfied
that each has the ability to pay the $25,000 liability to which they are exposed.
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attorneys’ —Guzman, Dietzen, Cully, Roth, and Mason’s —liability shall be capped
at a nominal $1,000.
IV. Conclusion
Accordingly, it is ORDERED that:
1. The Bishop Associates” Motion for Reconsideration (Doc. 433) is hereby

DENIED.

2. Defendants” Supplemental Motion for Attorneys” Fees (Doc. 435) is
hereby GRANTED in part and DENIED in part:

A. The Fee Respondents are each JOINT and SEVERALLY LIABLE
for the Total Fee, $1,311,959.10 as calculated and explained above,
except that:

i. Attorneys D’ Agata, Luther, Hill, and Bishop SHALL NOT
be personally liable for any sum in excess of $25,000; and
ii. Luther Law PLLC SHALL NOT be liable for any sum in
excess of $25,000; and
iii. Attorneys Guzman, Dietzen, Culley, Roth, and Mason
SHALL NOT be personally liable for any sum in excess
of $1,000.
B. The payment of the Total Fee —$1,311,959.10 — shall be made in full

no more than 30 days from the date of this Order.
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DONE and ORDERED in Chambers, Orlando, Florida on July 14, 2026.

GRECORY A. PRESNELL
UNITED STATES DISTRICT JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Party
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