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ARTICLE

Non-Compliant Transfers of Cayman Islands Insurance Business:
To Void, or Not to Void, That Is the Question

Rupert Bell, Partner, Daisy Boulter, Senior Counsel,and Chao Fan, Associate, Walkers LLP, Cayman Islands

Synopsis

Since the introduction of the Insurance Act in 1979,
the Cayman Islands has established itself as one of
the largest, and most sophisticated, centres for inter-
national insurance business. As of the first quarter of
2023, the Cayman Islands had almost 700 licensed in-
surance entities with more than US$86 billion in total
asset value.!

This article explores the recent decision of the Grand
Court of the Cayman Islands (the ‘Grand Court’) in Pre-
mier Assurance Group SPC Ltd. (in Official Liquidation) v
Providence Insurance Company LI (for and on behalf of
Premier Assurance Segregated Portfolio Puerto Rico SAP)
and others on 17 May 2023 (the ‘Judgment’), in which
the Honourable Justice Sir Anthony Smellie KC held
that a transfer of insurance business made in breach of
the requirement to obtain approval from the Cayman
Islands Monetary Authority (the Authority’) pursu-
ant to section 31(1) of the Insurance Act, 2010 (the
‘Insurance Act’) was void ab initio and of no legal ef-
fect. The decision is momentous as it was the first time
that the Grand Court has determined the legal effect of
non-compliant transactions under section 31(1) of the
Insurance Act.

Background

Premier Assurance Group SPC Ltd. (in Official Liquida-
tion) (the ‘Company’)? was registered as an exempted
segregated portfolio company pursuant to the Compa-
nies Act (as amended) and was licensed to offer insur-
ance products through one of its segregated portfolios,
Premier Assurance Segregated Portfolio (‘PASP’).

On 15 October 2015, the Company was granted a
Class B(iii) licence (the ‘Insurance Licence’) under the
Insurance Act and offered unit-linked life insurance
products globally (except for the United States) and
sold such products to markets in the Latin American,

Caribbean (except the Cayman Islands and the British
Virgin Islands), European and Asian regions.

In summary, unit-linked life insurance products
were sold to participants of the Company referable to
PASP (akin to policy holders or insureds under a ‘nor-
mal’ investment life insurance policy) as follows:

a. The Third Defendant (as trustee of a trust known
as the ‘Premier Trust’) (the ‘Trustee’) entered into
a unit-linked life policy with the Company (on
behalf of PASP) (the ‘Group Policy’) pursuant to
which the Company agreed to pay death benefits
to certain beneficiaries following the death of the
respective participant.

b. Participants became enrolled under the Group
Policy by entering into an enrollment agreement
with the Trustee in which the participant agreed
that the Trustee would purchase a policy from the
Company referable to PASP with monies received
from that participant and the participant would
continue to pay premiums due.

c. Upon being accepted in the Group Policy, partici-
pants became entitled to the benefits and coverage
of the Group Policy to the extent provided by their
unit-linked policy.

The Purported Transfer

On or around 15 June 2020, the interests of 3,221 par-
ticipants in unit-linked life insurance products referable
to the Company’s segregated portfolio, PASP, were pur-
portedly transferred to the First Defendant, Providence
Insurance Company LI (‘Providence’) for and on behalf
of its protected cell, Premier Assurance Segregated
Portfolio Puerto Rico SAP (‘PAPR’), in Puerto Rico (the
‘Purported Transfer’). This transaction was purport-
edly effected by:

a. the Trustee purportedly cancelling or surrender-
ing the insurance policies of 3,221 participants
(the ‘Affected Participants’);

1 https://www.cima.ky/insurance-statistics.

2 Robert Levy KC and Rupert Bell and Daisy Boulter of Walkers (Cayman) LLP acted for Company.
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b. the transfer of the amount of US$34 million (the
‘Transferred Funds’) from the Company referable
to PASP to an account held in the name of the Sec-
ond Defendant (‘Premier LLC’) in the United States
(which was said to represent part of the surrender
value of such policies); and

c. the Affected Participants being issued with new
policies with Providence (via its protected cell,
PAPR) in Puerto Rico.

At all material times, the two founders and executive di-
rectors of the Company (together, the ‘Directors’) were
each ultimate beneficial owners of the Company’s sole
shareholder, Premier LLC. They also retained ultimate
controlling or beneficial interests in Providence’s pro-
tected cell, PAPR. Whilst PAPR was the intended recipi-
ent of the Transferred Funds, former management of
the Company alleged that the Transferred Funds were
paid to Premier LLC (rather than PAPR) as a result of a
delay in opening a bank account in the name of PAPR
in Puerto Rico.

More than two months after the Purported Transfer,
the Trustee passed resolutions dated 28 August 2020
(‘Trustee Resolutions’) purporting to retrospectively
‘cancel’ the affected policies of the Affected Partici-
pants and to ‘issue new replacement policies’ under
PAPR. The Trustee Resolutions incorrectly recorded
that these ‘changes’ were being effected ‘with the ex-
press agreement of the relevant beneficiaries’. In ac-
tuality, the Affected Participants were notified of the
Purported Transfer after it had allegedly been effected
and without their effective consent.

Most importantly, the Directors did not seek (or ob-
tain) any approval from the Authority to effect the Pur-
ported Transfer.

The liquidation of the Company

The Authority determined that each of the Directors
was no longer a fit and proper person to hold the posi-
tion of director of a licensee pursuant to section 24(1)
(g) of the Insurance Act and, on 14 September 2020,
appointed joint controllers of the Company (‘Joint
Controllers’).

On the recommendation of the Joint Controllers, the
Authority presented a winding up petition against the
Company on 26 October 2020. The Grand Court made
an order winding up the Company on 19 April 2021
and the Authority revoked the Company’s Insurance
Licence.

The proceedings

On 2 August 2021, the joint official liquidators of the
Company (the ‘JOLs’)? issued proceedings on behalf of
the Company referable to PASP seeking various decla-
rations that the Purported Transfer was void ab initio
and of no legal effect. Such declarations were sought
on the basis that the Directors did not seek or obtain the
Authority’s approval:

a. toeffect the Purported Transfer in accordance with
section 31(1) of the Insurance Act, which provides
that:

A transfer or amalgamation of the whole, or any
part, of the long term business* of any insurer to
another insurer shall only be effected in accord-
ance with the approval of the Authority.’

b. alternatively, to make a change to the Company'’s
approved business plan (which made no reference
to the Purported Transfer) in accordance with
section 8(1) of the Insurance Act, which provides
that:

A licensee (a) shall carry on insurance business
only in accordance with the information given
in its approved licence application and business
plan and shall seek the prior written approval of
the Authority for any change to the approved
business plan or in the information supplied in
the application ...’

The Honourable Justice Sir Anthony Smellie K.C. deliv-
ered his judgment on 17 May 2023 in which the Grand
Court considered, for the first time, the legal effect of
non-compliance with the above provisions of the In-
surance Act.

Breach of section 31(I) of the Insurance Act

In respect of whether the Purported Transfer constitut-
ed a breach of section 31(1) of the Insurance Act, the
primary issues for determination by the Grand Court
were (i) whether the transaction constituted a ‘trans-
fer’ within the meaning of the Insurance Act; and (ii)
whether PAPR was ‘another insurer’ within the mean-
ing of the Insurance Act.
Each of these issues are dealt with in turn below.

3 Jeffrey Stower and Jason Robinson of Teneo Cayman Islands were appointed as Joint Controllers, joint provisional liquidators and JOLs of the

Company.

4 It was clear and undisputed that the Affected Policies were ‘long term business’ within sub-paragraph (a) of the definition in section 2(1) the
Insurance Act, namely ‘insurance business involving the making of contracts of insurance ... on human life or contracts to pay annuities on

human life ...": see [30] of the Judgment.
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Meaning of ‘transfer’

The Insurance Act does not define a ‘transfer’ and there
was no direct authority in the Cayman Islands in re-
spect of the meaning of a ‘transfer’ made under the
Insurance Act in the Cayman Islands.

Premier LLC and PAPR provided varying explana-
tions of how the Purported Transfer was effected,’
which had been described at various stages as a ‘can-
cellation’ or a ‘surrender’ of the Affected Participants’
policies or the Group Policy and the ‘re-issuance’ of
policies. Against this uncertain background, those de-
fendants disputed that the Purported Transfer consti-
tuted a ‘transfer’ for the purposes of the Insurance Act
as it did not involve ‘the transfer of legal rights in the
relevant property, such that the property and the legal
or equitable interests are transferred from one party
to the other’ (which, they submitted, was not the case
where there had been a surrender in which the rights
or interests in an asset or property are brought to an
end®).

In contrast, the Company submitted that the word
‘transfer’ had a readily understood meaning in every
day parlance, i.e. ‘to move from one place to another’,
a meaning very similar to ‘migrate’ in its every day us-
age.” The Company referred to the ordinary definition
of ‘transfer’ in the Oxford English Dictionary,® together
with a number of English authorities in support of
the proposition that the term ‘transfer’ is ‘not a term
of art and has not a technical meaning’® and that its
ordinary meaning is ‘simply to hand over or part with
something’.'?

In the context of the Insurance Act, where the word
‘transfer’ is not defined (let alone ascribed a narrow
technical meaning), the Grand Court stated that it saw
no reason why it should not be ascribed an equally
broad and purposeful meaning as ascribed in the Eng-
lish authorities cited, or indeed, as the ordinary usage
of the word conveys. It also stated that the broad tenor
of those English authorities suggested support for the
notion that ‘transfer’ includes an indirect disposition
by way of cancellation by X and re-grant by Y (such as
that proposed by Premier LLC and PAPR to define the
Purported Transfer).!!

Whilst it was not necessary for the Grand Court to
pronounce upon what powers the Trustee purported
to exercise to effect the Purported Transfer, the Grand
Court stated that the inconsistent explanations were
themselves a clear manifestation of its potential mis-
chief (i.e. the vulnerability to which the Affected Par-
ticipants would be exposed if the Purported Transfer
was not regarded as a ‘transfer’ within the meaning
of the Insurance Act and covered by its regulatory
reach).!?

In the context of these proceedings, the Grand Court
stated that acceptance of the various re-labelling of the
Purported Transfer without recognising its practical
effect upon the interests of the Affected Participants
would ‘be to allow mere semantics to triumph over
substance’. In the circumstances, the Grand Court en-
dorsed the Company’s submissions that section 31 of
the Insurance Act, which was essentially a consumer
protection legislation in a regulated market, would
have no teeth and afford no protection whatsoever if
it could be circumvented by means of a cancellation by
the authorised insurer and re-grant by a foreign, un-
regulated third party.!?

Accordingly, the Grand Court had ‘no hesitation’ in
holding that the Purported Transfer was a ‘transfer’
within the meaning of section 31 of the Insurance Act
in that, however described, it certainly involved remov-
al of the long term business of the Company (referable
to PASP) comprised in the policies of the Affected Par-
ticipants, from the Company within the jurisdiction of
the Cayman Islands to PAPR in Puerto Rico.'

Meaning of ‘any insurer to another insurer’

Section 31(1) of the Insurance Act requires the Au-
thority’s approval for any transfer of long-term busi-
ness from ‘any insurer to another insurer’, but the
expression ‘another insurer’ as a distinct term is unde-
fined in the Insurance Act.

In respect of this requirement, Premier LLC and
PAPR alleged (for the first time in oral submissions)
that section 31 only applied to transfers of insurance
business to an ‘insurer’ within the meaning of section
2 of the Insurance Act (which applied to, inter alia, a

Participants.

5 The Directors also expressed inconsistent explanations of the Purported Transfer in prior communications with the JOLs and the Affected

6 The Grand Court acknowledged at [47] of the Judgment that this submission was itself contrary to written submissions subsequently filed by

Premier LLC and PAPR.
See the Judgment at [52].

See Executors of the Estate of David Fasken v Minister of National Revenue [1948] Ex. C.R. 580 at page 592, cited in the Judgment at [54].
0 Lyle & Scott Ltd v Sott’s Trustees, Same v British Investment Trust Ltd [1959] A.C. 763 at pages 777-788, followed by Hurst v Crampton Bros Ltd

7
8 Ibid. at[53].
9
1

[2022 EWHC 1375 (Ch) and cited in the Judgment at [55]-[56].
11 Judgmentat [58].
12 Ibid. at[51].
13 1Ibid. at[57].
14 Ibid. at[59].
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‘person who is (a) licensed under [the relevant provi-
sions of the Insurance Act] to carry on insurance busi-
ness’). In turn, those defendants alleged that section 31
did not apply to transfers of business to Providence (for
and on behalf of PAPR) in Puerto Rico as that entity
was not an ‘insurer’ regulated by the Authority in the
Cayman Islands.

The Grand Court referred to the purpose of the
Insurance Act (namely the proper regulation of the
business or insurance carried on in or from within the
Cayman Islands in the public interest and for the pro-
tection of consumers) and the wide duties and powers
vested in the Authority by Parliament under that Act'
for the regulation of insurers and the protection of
consumers. The Grand Court stated that, when those
provisions are viewed together, it is plain that the In-
surance Act contemplates oversight by the Authority
of dealings between the licensee and related entities,
whether located within the Cayman Islands or located
overseas.!®

Furthermore, the construction propounded by the
defendants would negate the purpose of this legislative
scheme by enabling the Company (which was licensed
in the Cayman Islands) to entirely unilaterally — with-
out either approval of the Authority or the participants,
and whether acting in good faith or not — to remove its
business and the concomitant assets and liabilities from
the Cayman Islands. The Grand Court stated that this
construction would be:

‘

.. an utterly absurd consequence of the construc-
tion of a legislative scheme which is designed for
the protection of consumers of insurance products
offered by insurers in or from within the Cayman
Islands and the protection of the public interest in
maintaining high regulatory standards.’!”

In support of this conclusion, the Grand Court also
cited the old canon of construction in Bennion on Statu-
tory Interpretation that ‘the court seeks to avoid a con-
struction that produces an absurd result, since this is
unlikely to have been intended by legislature® and
that the court will avoid a construction that is unwork-
able or achieves an impracticable result.'* Whilst a po-
tential difficulty arose from the definition of ‘insurer’ in

the Insurance Act appearing to exhaustively refer to a
person licenced under that Act, the Grand Court con-
cluded that a contrary intention appeared clearly from
the legislative scheme read as a whole (relying on the
rule in Bennion on Statutory Interpretation that: ‘A statu-
tory definition does not apply if the contrary intention
appears, regardless of whether the definition includes
express provision to that effect’2°).

Accordingly, the Grand Court was compelled to the
conclusion, in keeping with the modern approach of
seeking not merely the literal but the purposive mean-
ing of the Insurance Act and one which avoids absurd-
ity and the perpetuation of mischiefs intended to be
defeated, that the expression ‘another insurer’ must be
taken as meaning any other insurer, whether licensed
by the Authority to operate in or from within the Cay-
man Islands or operating elsewhere.?! This meant that
PAPR fell within the definition of ‘another insurer’ and
therefore the Purported Transfer required the prior ap-
proval of the Authority.

Effect of non-compliance with section 31 ()

Whilst it was not in dispute that the Directors did not
seek or obtain the approval of the Authority in respect
of the Purported Transfer, section 31 of the Insurance
Act does not specify the consequences of a breach of
that provision. In those circumstances, the Grand Court
was obliged to determine the effect of non-compliant
transactions and, in particular, whether the Purported
Transfer was void for illegality and of no effect.

In ascertaining the effect of a failure to comply, the
Grand Court stated that it was necessary to determine
whether the legislature could fairly be taken to have
intended non-compliance to result in total invalidity.??
The Grand Court stated that section 31 was plainly
intended as a blanket prohibition on a transfer of the
whole or any part of a licensee’s long term business
without the approval of the Authority as it expressly
provides that this ‘shall only be effected in accordance
with’ the Authority’s approval. Furthermore, the pro-
vision does not contemplate relevant transfers in any
other way, and it would be an odd construction to
read the section as if it ended with the words ‘provided

15 Specifically, the Grand Court referred to the many considerations to be weighed by the Authority under section 31, the broad list of general du-
ties under section 22, the powers and duties of the Authority which relate specifically to the regulation of a Class B insurer (like the Company)

under section 8 of the Insurance Act: see the Judgment at [64]-[69].

16 See the Judgment at [70]. The Grand Court also noted that this is not to be confused with any notion of regulation or oversight of the overseas
entity itself. Rather, it is a matter of proper regulation of the licensed insurer itself that its dealings with an overseas related entity which might
impact its business for which it is licensed by the Authority, that the Authority should have oversight.

17 See the Judgment at [72].

18 Bennion, Bailey and Norbury on Statutory Construction, 8th edn (including Supplement, November 2022), section 13.1(1).

19 Ibid., sections 13.3 and 13.5.
20 1Ibid., section 18.8.
21 See the Judgment at [77].

22 The Grand Court cited Bennion on Statutory Construction, section 9.5(2); Re v Soneji [2006] AC 340 and Osman and another v Natt and another

[2015] 1 WLR 1536 at page 1542.
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always that if no approval is sought, or is sought and
denied, the transfer may go ahead and is effective’.
Such a construction would ‘denude the provision of
any commercial (or regulatory/protective) force or
sense’ and would also be contrary to both the Author-
ity’s important regulatory powers and the interests
(and the protection) of policy holders.??

Applying the approach from English authorities,
the Grand Court observed that the relevant approval
process laid down in section 31 of the Insurance Act
contained ‘critical safeguards’ imposed during the
legislative process. Specifically, section 31 of the Insur-
ance Act required the submission of material to the
Authority, seeking pre-approval, to enable the Author-
ity to satisfy itself of very important matters, namely:

a. that the transferee is solvent (see section 31(2)(a)
of the Insurance Act);

b. the terms of the proposed transfer (see section
31(2)(b) of the Insurance Act);

c. that a report on the proposed transaction from a
person nominated by the Authority has been pre-
pared (see section 31(2)(c) of the Insurance Act);
and

d. thatall policy holders have been served with notice
of the proposed transaction and that the ‘world at
large’ has been notified by advertisement at least
30 days in advance of the transaction (see section
31(2)(d) of the Insurance Act).

The Grand Court stated that those safeguards form a
vital element of the statutory scheme of oversight and
regulation of the insurance market in the interests of
the protection of the reputation of the jurisdiction it-
self, the market and the consumers. Furthermore, such
requirements (together with those of sections 31(3)*
and (4)?°) could not be regarded as being of secondary
importance and, accordingly, clearly indicated that in-
validity is the consequence of a purported transfer of
business in breach of section 31. The information is
required by section 31 itself (rather than any general
provisions), which the Grand Court stated?® was indica-
tive of the paramount importance and strictness of the
requirements.

The Grand Court did not consider that a fine or pen-
alty which could potentially be imposed by the Author-
ity in accordance with its wider general regulatory
authority under the Monetary Authority Act 2020

would be an effectual remedy for Affected Participants,
and commented that the purpose of the Insurance Act
was ‘not merely to swell the public coffers’ and a ‘fine
without more would leave the transaction of the Pur-
ported Transfer intact and the recovery of the Affected
Participants’ investments at the mercy of those who
have acted in breach of the [Insurance] Act’.?’

Furthermore, there was no one canon of construc-
tion that trumps all others and, in keeping with the
modern approach, the Grand Court held that it has to
construe the Insurance Act as a whole, taking account
of the wider context. The fact that Parliament did not
expressly state that the consequences of a wholesale
transfer of long-term business would be the invalidity
of the transfer is just one factor to be taken into ac-
count. When weighted against the need for the insur-
ance market to be regulated, the need to protect policy
holders, the reputation of the Cayman Islands as a safe
and trustworthy environment and the presumption
against absurd constructions or constructions that
result in unworkable or impracticable ends, the Grand
Court was compelled to the conclusion that transfers in
breach of section 31 were void ab initio.?®

Accordingly, the Grand Court granted a declaration
to render the Purported Transfer a nullity, effect a re-
turn to the status quo ante and the entitlement in the
insolvent estate of the Company to the return of the en-
tirety of the Transferred Funds (including the gains on
the investment of those funds) for return to creditors
within the context of the liquidation.?’

Section 8(1)(a): Unauthorised Change of the
Business Plan

In the alternative, the Company sought a declaration
that the Purported Transfer was void ab initio, void,
voidable and/or otherwise of no legal effect on the
ground that it constituted a change to the approved
business plan and information supplied in the Com-
pany'’s approved license application within section 8(1)
(a) of the Insurance Act without the prior written ap-
proval of the Authority.

The Company’s most recent business plan dated
31 July 2020 (the ‘Business Plan’) submitted to the
Authority post-dated the Purported Transfer by over
a month. Despite this, it made no mention of the Pur-
ported Transfer and other important events relevant
thereto. The Business Plan only referred, without any

23 See the Judgment at [93].

24 This provision provides that ‘The Authority may approve the proposed transfer as presented or subject to such terms and conditions as it sees
fit, having regard to the rights and interests of all policyholders affected by the transfer and all the circumstances of the case.’

25 This provision lists a number of conditions which may be imposed by the Authority on applicants.

26 After having referred to Elim Court RTM Co td v Avon Freeholds Ltd [2018] QB 571 at [52].

27 See the Judgment at [114].
28 Ibid. at[116].
29 Tbid. at[116].
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degree of specificity to the possibility of a future ‘shift’
away from the Cayman Islands jurisdiction. Even if the
Business Plan had been more accurate and referred to
the steps that had already been put in motion to trans-
fer the insurance business to PAPR, it was not disputed
that the Directors of the Company did not seek (nor
obtain) the prior written approval of the Authority for
any change to the approved Business Plan.

In respect of section 8(1)(a) of the Insurance Act,
the Grand Court stated that it was plain that the Com-
pany had not carried on insurance business only in
accordance with the information given in its approved
license application and Business Plan. Whilst the Busi-
ness Plan made a ‘vague reference’ to a potential ‘shift’
away from the Cayman Islands in the future, this refer-
ence could not be regarded as an appropriate disclosure
of the transfer of 30% of the business of the Company
referable to PASP to PAPR in Puerto Rico, which was
already then underway. Accordingly, the Grand Court
held that the Purported Transfer constituted an un-
authorised change in the Company’s approved Busi-
ness Plan and the information supplied in its approved
license within the meaning of section 8(1)(a) of the
Insurance Act.

In relation to the effect of a failure to carry on busi-
ness in accordance with the Business Plan in breach
of section 8 of the Insurance Act, this issue became
academic in light of the Grand Court’s conclusions in
relation to section 31 above. However, given the cen-
trality of the approval process itself to the regulation
of the insurance industry, the Grand Court made the
following helpful observations in respect of this issue

(albeit without finally deciding the point as there was
no need to do so):

‘The notion that a licensee can conduct itself in a
manner that is the complete opposite of, or not at all
in keeping with, its approved licence application or
business plan indicates, to my mind, that the legis-
lature intended that a transaction involving the po-
tential negation of its approved licence such as the
Purported Transfer (as distinct from say a transac-
tion involving the underwriting of individual policies
while so operating in breach of section 8) would be
void. Any other conclusion would strongly arguably
be to the clear and obvious detriment of the market,
participants generally, policy holders, and the repu-
tation of the Islands.’3°

Conclusion

In conclusion, the Grand Court’s decision in Premier
Assurance Group SPC Ltd. (in Official Liquidation) v Provi-
dence Insurance Company LI & others re-affirmed the
modern purposive approach to statutory interpretation
in the Cayman Islands to guard against the circumven-
tion of regulatory and consumer protection laws by
way of semantics or technicalities. The Grand Court
has shown that it is willing to declare transactions car-
ried out in breach of section 31(1) of the Insurance Act
as void ab initio and of no legal effect in order to pro-
tect policy holders and to maintain the reputation of
the Cayman Islands as a trusted jurisdiction for inter-
national insurance.

30 Ibid. at[121].
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Mahesh Uttamchandani, The World Bank, Washington, DC; Robert van Galen, NautaDutilh,
Amsterdam; L. Viswanathan, Cyril Amarchand Mangaldas, New Delhi; Prof. em. Bob Wessels,
University of Leiden, Leiden; Angus Young, Hong Kong Baptist University, Hong Kong; Maja Zerjal
Fink, Arnold & Porter, New York; Dr Haizheng Zhang, Beijing Foreign Studies University, Beijing.

For more information about International Corporate Rescue, please visit www.chasecambria.com
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